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Al miſvemeano2s in 
of this Court, and 
a Bailiff of an intetioꝛ 
againſt all Goods. 
or the Mayoꝛ of Hertford, where 
only, and he pzetending Right t 
and {02 this he was. 
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is a contempt Attachment 
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2 Term. Paſch, I Tanz in B R. 
he beets, . though he got off the eaſter fox that he had been 
an Old Cavalier: This he ſaid was in my Loꝛd Hyde's Time; 
but on the other Pand an Officer is not to be der fo2 an 
2 . * # i * 8 7 K 5 
Verditona A a Jury gibe a AUerdir upon their own Cat they 
— ought to tell the Court to; but the fair way had been fo2 ſuch 
owtedge. of "the Jury as had knowledge ok the matter, befoze they 
00 deen to tell the thing to the Court, and be . as a 
itnels. _ | 


N 3 rr . 0 


E al Note, All this it was ſaid I og Court upon a Motion fo? an 
Venn Attachment againſt a Steward 6f an Jtiferio2 Court, who 
had diſcharged a Jury without giving a Uervif, but the Court 


U e * TER Nerger ther e an attachment. 


we, \ 


Poco Woodward" C iſe. 


Judgment T* E Queſtion was upon the eghtar entry of a Jiwg: 
— 5 ment upon a Tarrant ok Attozney, Per Cur, Jf a 
torney. ear paſs after a. Marrant ok Attomey given Ly Judgment 


p-- be. upon it without leave of the urt, bur ik 
one give a Tarrant in Uacation- to give Judgment as of 
_. his Death does not inethat Warrant, be. 
auſe the Party was alive at the Time of the Judgment en⸗ 
ter dz; and the Time. of entring the Judgment is'not-expzeſ- 
led on 12 Roll but in the Margin, and the uſe ol it is fo 
FEI ſecurity ot Purchaſers only, but without it, it is good again 
beten the Party. Allo ik Dekendant make default ſo as Plaintiff 
fault. — might habe enter d Judgment again im, and befoze actual 
ih e dies, pet Plaintiff map enter his Judgment 
* 8 the Term in which default was made: And Holt quo⸗ 
ted Shelley's Cate, who dyed at four a Clock in the Moꝛning 
ok the Day on which the Recovery was, ſo that if you'reckon 
- Hours oz Minutes, he was Dead at the Time of "the Reco- 
very had, yet it was held good: So if the Caption of a Fine 
be taken in the Uacation, if the Writ be retoznable the nert 
Term, the Death of the Party determines it; but if it be 
--- ._ retomable the Term betoze, it tall be well * 
5 n ; 


Ecroneous fa Judgment be below for mer and Erroꝛ is bꝛought 
Judgment. and the Judgment —— yet ik the Recozd will warrant it. 


the 
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the Court ought to give a new Judgment fo2 the Plaintitf; 
but ik the Judgment be erroneous and againſt the Plainti 

in the Petits, that ought to be reverſed, and a new Judg- 
ment given fo2 the Defendant ; Per Cur", It erroneous Judg⸗ 
ment be fo2 'Defendant;- and it is-reverſed, and the Merits 
appear fo2 Plaintiff, he ſhall have Judgment; but if the e- 
rits be againſt Plaintiff, Dekendant ſhall Have new Judg- 
ment: So in the Exchequer· Chamber; . foz they are to refoum | 


Atwood & Burr. 


E. of a Judgment on a sci. Fac. agaitift Vail in the Ertor 6 i 
Mayoꝛs Court of Maidſton; the Trit did recite, that 1 ew 
a Plaint was levied in Debt upon a Bond againſt J. S. by Court 5s. 
the Plaintiff the 17th Day of July, 15 Pear ö the King, Bail ua 
in Cur Domini Regis villæ Regis de Maidſton; and there- Si. Fac. 
upon a Summons iflued retoznable the 31ſt of July, and after 
à tihil thereunto retoꝛn d, a Capias retomable the 14th of Au- 
guſt following, by which the Dekendant being taken, and ap- 
Peng on the Retozn of the Cepi corpus the Defendant became 
his Bail, and'enter'd into a Recognizance to pap the con- 
Demnation with coſts and charges of Suit; the Sci. did 
. further recite a fonner Sci. Fac. and commands the Officer $i- 
cut ptius, G. A Sci. Feci mas retom'y and Judgment againſt. 
the Bail, and now upon the Writ of Erroz many exceptions 
r ̃ r 20 


— «+? 


w 


x. That in this tale the Jnferſo2 Court can dnly award Exceptions 

Execution of Goods, Lans and Tenements within their Ju- P the 5. 
risdiction, and therefoze the Sei. Fac. ought to run ſo, and not 

generally as here, | | a4 ils 


| q | | | | | | . 1 
2. After Ilſue joynen and a Ven. Fac. to try it, the De“ 
kendant in the oziginal relicta verificatione cognovit Actio- 
nem, and Judgment againſt him in 100 l. Debt and 30 I. Da- 
mages without any mention of coſts, and the maper of the 
Sci. Fat. againſt the Bail is to have Execution de debito &- 
dampnis; [0 not accowing to his Recognizance. == 


3- The Sci. Fac. is in the Wayo?'s Name, whereas it ought 
to be in the King's Name, and Teſted by the Papoz, it being 
u Pꝛoceſs ot the Ring's Court. Th 

a 4 4. - 


"Term. Paſo, 1 Anne in B. 


——ä—ñj—é—ũ ·¼ — ——— — 


Opinion, 


| dete 


21 | Cs bete it ben bd, 
l. By Holt C. J. The Recognizante is well taken, that 


4 „ The Nl Fac, dae a Paint lovied the 1th of July, 
and on the \Recod it appears to hive been on the ah 


s. im a Sci. againſt a Recognizance {hou in in ex 
parte, and here it i n. „ e oy 


fig; The Command of the enicir ountt tobe uu nwnuen the 
Party, if found within the Juriſdiition, but here it is ge- 


neral. 


7. Pere went an al. Sci. Fac; tipon which this Judgment 


is; and the firſt Sci. Fac. not PE and ſo they wy. on the 


in tate Judgroent be againſt the Defendant to levy the con- 
dewnation of his Goods and Chattels, Lands and Tene- 
ments; and the common courſe in the King s-Bench is fo, 
the” in the Common-Pleas they bind in a Suin certain, and 

need not be crampt up by Woms to the Juril- 


the Summons 
Hon the Coutt 00 that all be underſtood, 


BY "dee than dampna'to clude colts, except it be on taking 
4 terhin on u tra where colts are to be mentioned, but up- 
on Confeſ. Nihil dic, Ge. It is never, oz at leaſt never need 


| to be done. 


>. It ig Ws we — all Jnferivy Courts to 
e the Proceſs in the Name of the M. 8 


4. Upon a Writ of Etro? there can beno ee talen 


£ a 3 between tho Welt of Sch. Fax, and the Dziginal 
* HO 


2 either way, and we mult not Hinder tt. 


6. Anſwered, us in the firſt, ſopra. e = 


2 Where the demand is of u Debt certain, one need lay 


WY. is true the Right way is 611 
upon a Recognizance, but it has obtained-now to make 
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W 
7. cUbich is the chier, he asded che Council on the other 

ſide, how they could pꝛaceed upon a Sci. Fac. which was not 

retoꝛned as here the firſt was not; koꝛ there ought to be ſome 

Anſwer to the Writ, as that the Party had nothing, &c. 

That he sci. fecit, 02 non eſt Invent. fo2 if there be no Re- Di 0 OTE 

tom J doubt it will be a Dilcontinuance, and thar can't enn 

cured by Appearance; but after Uerdi# a Miſcontinuance is 


cured; and there being no Reto to the firſt, 'v2 ſo much as a i ontt- 


Ce. 
recital of it on the ſecond, but only ſicut prius precept. eſt; * 


it will be hard to maintain it, and if you don't appear at the 


Retom you can't appear at all if the Pꝛoceſs be not continu⸗ 
ed down. Ik there be an Oziginal retoꝛnable in Trinity Term 
and the Dekendant does not appear but comes in Hillary 
Term, all is wrong ik there be not a continuance to Hillary 
=O down duely entered: It Sci. Fac. be retomable die Jovis 
ox poſt tres Septim. S. Michael. if the Patty appear Craſt 2 
. Martini, it will be an incurable Gap, fo2 none can appear 
when he has no Day by the CAarit oz on the Voll, and here is 


neither: And ſuppoſe the firſt Sci. Fac. had been well retozned 
and an Alias iſſues out retomable in June, and the Defen- 


dant appears in Auguſt, all would be bad without a continu⸗ 
ance entered till Auguſt; becauſe without it the Defendant Has 


no Dap in Court; but he laid perhaps the want of a Retom 
ok the Sci. Fac. might be cured by the Day on the Roll where 


the Teſte and iſſuing out-of the TUrit is, which perhaps may be 
a ground fo2 an Alias and alſo a Day fo2 appearance ; and he 
ſatd, that upon pleading the Statute of Limitation, he always 
uſed to plead the Retorn and not the Purchale of a Tritt; 


fo2 it was the Retom that gave the poſſefſion of the Cauſe — 


to the Court. And if one were to continue a Latitat fo; ſe- 
veral Pears he muſt get the firſt retoꝛned; upon which Re- 
toꝛn you make your continuances down tho you never take out 
another; but there muſt be a Retom of the firſt TUrit ; ſo if 
a Cap. ad Satisfac. be taken out within a Pear, you may conti⸗ 
nue it down as long as you pleaſe upon a Vicecomes non miſit 
breve, and not be put to a Sci. Fac. ſa there is a vaſt difference 
between the TUrit to which the Defendant has an Auſwer, 
and one to which he has none; fo2 if it be a TUrit to which 
the Party has a Plea, there muſt be ſome ſo2t of a Retoꝛn, o2 
that it came tarde, but ſtill there muſt be ſome Reto2n ; and 
fo2 this he quoted the Caſe of Sir John Vidian and Welling; 
and can any Court hold Plea of a TUrit befoze it comes back 
to them ? And if you come * it foꝛth by Sicut alias, you 


ought 


O bjection 
to the De- 
claration, 

Ce. 


Opinion. 


78. 


Objection 
to the Re- 
torn. 


Reſponſ. 
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ought to ſet it out at large; and he ſaid he would luppoꝛt it if 
he could fo2 the ſake of the Suitozs, who have been at the 


Charge of purchaſing the Franchile, and not koꝛthe fake of the 


Steward; fo2 they generally oppzeſs the People. {This was 


And the-Caſe-was Argued-again this Term, and Broderick 
took Exceptions: First, That the Oꝛiginal Declaration was 
that the Defendant per Scriptum ſuum Obligatorium, Oc. 
The Defendant pleads non eſt Factum, and a Venire to try 
the Cauſe was ad recognoſcendum ſi Scriptum Obligatorium 
pred was the Deed-of the Defendant, which he ſaid was a con⸗ 
tradidion, and then there being no Oay on the Roll to the 


Party but the Oay on the Venire, which is none, the Venire . 


being contraditoz, the Confeſſion of Relicta Verificatione fg 
void, and the Judgment grounded thereupon erroneous. But 
anſwered by Holt, Take it to be ſo, and that it is a plain Dil⸗ 


 £ontinuance, which is the utmoſt you can pꝛetend, you can't take 


Advantage of that fn an Erro2 upon the Judgment on the Sci. 
Fac. againſt the Bail. Ik Bail be to an Afton in this Court, 
and a Sci. Fac. againſt the Bail, and Judgment againft them 


by Nihil Dicit, in a Wait of Erro2 of that Judgment they 


can't ſay that there was no Judgment in the Oziginal Aﬀton, 


becauſe that ought to have been pleaded on the Sci. Fac. fo2 tho 


it be eſſentially neceſſary to charge the Bail, there chould be 
Judgment againſt the Puncipal, yet that muſt be taken Ad- 


Fide1Vent. hantage ok in pleading upon the Sci. Fac. and never upon a 


TUrit of Erroz. Mr 


_ - Then was objecked, The want of a Betozn of the Firſt Sci. 
Fac. fo; an} Entry was made that the Officer had not retoꝛned 
it; To which it was anſwered by Council, That true it is, up- 
on a TUrit iſſuing out of Chancery retomabls in the Com- 
mon-Pleas 02 in this Court, no Pꝛoceedings can be till it 
be retom'y, fo2 till then it is not depending; otherwiſe where 
the TUrit iſſues out of the fame Court and is retoznable 
there, vid. 2 Ed. 4. 11. 5 Co. 47. And the ancient Naactice 


was, that inhen a CUrtt iſſued out of this Court, an Entry 


was made of it on the Koll, and where a Man is to loſe his 


Inheritance o2 incur a Penalty, he may appear on the Day on 
the Voll, tho the Dfficer has not retozned the CUrit, 


5 


1 
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Holt, The angtent way was to maße a Recozd of the Opinion. 
DOPꝛiginal, and in the Common-Pleas they went hy way of re- 
cital, Dominus Rex miſit Breve ſuum clauſum in hæc Verba: 
Nom a Sci. Fac. is ſued out here, and an Entry made of 
Vicecom' non miſit Breve, and ſued out ànd retoꝛned, and the 
Party appears: CUhy ſhall they not pꝛoceed upon this ſecond 
LA rit? And tho' the firſt be not retomen, yet there is an En⸗ 
try ok it on the Plea-Roll, and upon that the other Pꝛoceed⸗ 
ings are founded; and the ſecond'refers to it ſicut alias. 


And the Caſe being argued again in Mich. primo Annz, 
Holt declared, He had ſpoke to Coke Pꝛothonotary of the 
 Common-Pleas, who aſſured him he never knew a Pꝛoceeding 
upon a ſecond Sci. Fac., the firſt not retomed, and he ſaid, 
that tho' the Dekendant had a Day in Court upon the Sci. 
Fac. being enteren on the Roll at its Jfluing, pet there 
can be no poceeding upon it till it be retommed, and you 
ſhould get a Retom made; no matter whether executed oz 
1 1 17% 1+; l 


Another Exception tanen was, that this was a Judgment | 
on Demurrer, and they gave a Final Judgment without Exception 
giving an Interlocutozy one, Quia videt. Cur. &c. And ft to the Judg- 
was lad; That the Fons of Judgments ought to be flrixly ment. 
kept to ; and therefoze Conceſſum o Adjudicatum has been 
held bad in an Jnferio2 Court. And this fs like the Cale of 
a ſpecial Uerdix, where the ſpectal Fact is left to the Judg- 
ment of the Court. 1 Rol. Rep. 305, 309. 2 Cro. 372. 
3 Cro. 227. *Tis not enongh that Judgment be given koz him 
that ought to have it, but it muſt alſo be upon .a right 
ground. Vide Owen 19. " 


But Holtaio, Such a Fault would be amended now; and 

he ſatd; that always upon Demurrer befo2e you pꝛoceed to final 
Judgment you lap, quia videt. Cur. quod Placitum, &. 
Ideo conſideratum eſt, and here they give final Judgment, when 
fo2 ought appears they have not determined the Batter lub. 
mitted to them; and tho it be not eſſential to give a Rea- 
_ fon fo? their Judgment, yet it is material to decide the Mat⸗ 
ter put in Judgment, and the Court ſeemed inclned to re- 
verſe the Judgment fo2 theſe two Errozs; which Raymond 
koꝛ the Defendant perceiving, he took Exception to the = Nota, 


Opiniqp. 
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| * Erro 9 ot. it was Quod i in adjudicatione Executionis Ju- 
_ dicii pred Error intetvenit, where it ſhouſ be in adjudicatione 


Executionis Recognitionis pred? | And 'Powel ſaid: that a 

-  Recognizance was a Judgment, and wanted nothing but Exe⸗ 
 *cutfon to make it u compleat Judgment: Holt lad, vet it 
was another Species of a Judgment which ought to be ſhem⸗ 

Writ of Er- K, und the Court were ok Dpinton to quay the ops of 


ror quaſt'd. Exroxtoxrp(s Exceſtidn,. lt 1% 
What an ber Holt” A a Wihvow be open, and a Bubi 5. 


Ro 


pit in his 


Arreſt. Hand and touches ohe fo2 whom he has a'Tarrant, he is 
thereby his Piiſoner, Oy break open the _ to come at 
Him, © ; * * . ath | IR _ 4 2% 
2 Jacob Wiſes Dallows- 
Prohibition * we 111 the = iritual Court fo2 viſturbini in a Sect 
tina A in a Thurth; the Defendant below comes fo2 a P2c- 
ch. pißitton and ſuggeſts & pꝛelcriptibe Right in himlelk, and 


Pꝛohibition granted and declared on and foꝛ a confultation; 
the Defendant ſet up a_peeſcriptive Title to Himſelf, and tra- 
; dexfes that, ve. the Plaintiff, and upon Demurrer a conlulta- 

n tion was awarded; köz Per Cur*, The Oꝛdinary has of common 
.. Right the diſpoſal of Seats, if there be no temporal Right 
let up against it, as the now Plaintiff has done here, viz. 


* Preſcription, and that is now traverſed, 0” 


"After ſentence in a Spiri ritual "Court, they will not grant 
'-Probibicins except it appear upon the face of the P2oceed- 


ings, to be Patter out of their JUrovnoon.” | OS 


Davila zerſus Dalmanſer. 5 
Ih; » * 3 178 


Attachment As Sutonithef to ant arbiträtion che Rule of om and 
forfuindring after the Arbitratozs had made ſome Progreſs in the 


an Award. miatter; the Party came and ſnatch'd away ide Papers, and 
ſo hinder d farther pꝛoceeding: And per Holt, There ought to 
be an Attachment, Hee the hat did not enlarge the Rule 
and | Pap ae. Ae. 4 
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* 
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K n ber und ith e 
-feudant convenmed f̃oꝛ want 5 

the Alion — = ee 
_ Corpus to ing Bench; ; 
Gould be Ball as this Cate Bay > Aha 
re if they latv occaſ enquire 

cauſe of Action and CL occaſion, ozder 
Bail: . Fox otherwiſe the taping gran Ts or Made uſe 


' within 155 cogntpante, 
1 inde rfl i be res 
the: Admiralty of - oe and te 
omg dog: to: l | 
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i e 88 SOTÞ HOT $3 24 oo en la 
WD ire Facias upon a Recognizance entered into tete Holt, 
ng That ane J. S. ſhould appear to an Jn: 
diftment agathſbHi 
| the late Af 5e Pale 


ann earth it votim to Tryal Arrowing to : 
laments and the Defendant vemurs to it: 
"1; There 86 a ariance between it and the Recognizance: 
Betognizante recited is, That upon Jfſue joined, the De- varianct. 
| fenvant; mould gibe notice ot᷑ -Trpal to the Pyolecutoz and his 
2 and the true 2 entered into, is to give no. 


tice to the Pwwſecuto? or his Clerks So there is a CORO, 
Up it is not purmant to the S 

Sum than the Statute 3 
- was urged on the other ſide, cept againſt 
a TUrit, he notwithſtand. 


ered, that 
ready (ec 


ing it be ſet 


bref the 
ri 


true, none can ex⸗ 
thats not ſet out in hec 14 


. 


— — 
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Opinion. ba, without having Oyer of it. Ann Holt, C. J. ſaid, That 1 


the 1A varies from, the Statute, and thereto ior 
can't be goody by the Statute; pet it map be good by 
Common Law: It is true, the Recognizaace, ik not — 5 — 


to the Statute, cant make the Certiorari a Superſedeas, fo2 


by Statute no Certiorari ſhall be a Superſedeas without a Re- 
- cognizance of 20 l. &c. But betoꝛe that Statute the Judges 
of this Court had Power to take Kecognizance, which is not 
taken away by the Statutes; but only that they ſhall not be 


Writtuaſh- ſuch as will make a Certiorari a 1 And oe Tele | 


was quaſh'd for the 1ſt Exception. ; 
Domina Regina & Parech. . Milverton. 


1 Pon an Appeal to the Seſſions, they made an Der 
that the firſt Oꝛder ſhould be quaſh d ; and the Party ſent 
W the Pariſh from whence he was thereby removed. It was 
agreed, the Juſtices of the Sefſtons had only Power to affirm 


92 quaſh the founer D2ders, but not ta make'a new one; but 


becauſe an Oer may be good in Part and void fo2 other Part; 
that Part which ordered the Poo? Perſon to be ſent back ths 
quaſhÞ, and the reſt confirmed. 


Per Holt, 9 married oman is to be diſcharged upon 
common Bail of courſe ; but if it be doubtful whether the 
be married oz not, the ſhall be ban to perla pu if the 
Cauſe require ſpectal Ball. 


lent Death, . 2 aun Inauen babe 1 upon bim. 
Per Holt. © 2 


Order of It is a Rule of Conti That no wie; of Jubices: where: 


Juſtices of an Appeal lies, be bzought hither by Certiorari, till after 


Appeal; and if any be, that ft be ſent back by Procedendo : 
Foz the Daiginal Oer does not come up, but the Cenoꝛ of 
it, 12 * by the very Wows of the a * 


keltham G& Cudworth. .. 


Statute of COfcire 0, by an adminiſtratoz to revive a Judgment had 


Compoſiti- Y hy the Inteſtate againſt the Dekendant, who pleavs the 
dee. Statue of Compoſition of rwo Thirds in Minder and Us: 


ded. ite 


It is Matter tndizable to rw a Pan that vies of a bio- 


0 TORE ET" 7 
en a, By cas n 


3 he don t commit voluntary Maſte. 


nan is like to happen; and we can't intend he was emule. 


11 


lue of the Creditozs, and a Compoſition fo: Payment of as. 


in the Pound; Ita quod he paid it within ive Pears after he 


ſhould be diſcharged out of ꝛiſon ; and on Demurrer, the whole 
Nueſtion, TUhether the Defendant 'ought to averr that he 
had been in Jayl: And it was urged by the Plaintiff that he 
ought, and that the Plea was ili foz want ot it; to? the In⸗ 
tent of the Statute was, that there ſhguld be an ablolute poſi- 
tive Compaoſition, either to take leis than the Debt, oꝛ to give 
a longer Dap of payment; but not to diſcharge the whole 
Debt of the Credito2s;- by the Compoſition of two Thirds, 
which would be the Caſe here, ik the Dekendant had never been 
in Japl; fo2 the 2s. in the Pound was not payable till five 


Years after the Dekendant came out of Japl, and that might 


be never if he had not been then in Japl ; and then the Com- 
polition might be, that Detendant chould never pay. | 


To which it uf? anſwered, That it is in the Power of the 


two Thirds of the Creditozs, &c. ta make a Compolition 


general; that a contingent Compoſition is a Compolition 
within their Power; beſides. it was (aid, that the matter lub⸗ 
ſequent. to the Ita quod, did not depend upon it as upon a 
Condition pꝛecedent, but that the Ita quod was only a Limt- 


tation; as a grant of a Rent, p2ovided it does not touch bis 


Perſon, oꝛ a Grant without Impeachment of Waſte, Ita quod 


Ita quod. 


Another Day the Court held it na godd Compoſition, be- rie 


caule it is ſuch as perhaps the Detendant will never be bound 
to perfozm, and the Ita quod makes it a Condition pꝛecedent, 
that the Defendant chould be diſcharged out of Japl ; and the 
Statute intended a final abſolute Agreement, whereby the 
Creditoz is bound to receive ſo much oz ko give ſuch Time, 
and ik the Defendant does not perfoum fuch Compoſition, the 
kozmer Debt is thereby revived. Suppoſe J covenant with 
JS. to convey him ſuch Lands, Ita quod he pay me 500 l. by 
ſuch a Dap; he does not pay the Mone by the Jam not 
bound to make over to him the Eſtate ; fo2 where an Ita quod is 
annexed to an Agreement foz a Thing not executed, it qual- 
ties the matter befoze; and is the ſame thing as if it were 


put first: And the At means there ſhould be a compleat final 


Agreement, and not one depending on uncertainties; now 
non Conſtat that the Defendant ever was in Pꝛiſon, and there⸗ 
foe fox ought appears, the condition pꝛecedent never happened 


oy 


Condition 


precedent. 


* 


12 
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And per Omer All Compoſitions by Uertne of this az, work 
by way of Defeazance, which ik not prong the Daſginal 


| Debt ariſes.” "Judgment pro Quer. y eee ee 


Toll inci- 
dent to a 


Market. 


Mayor. 


Statute of 
Limitation, 


Judgment 
Wi 


Aſempſit 
for non · pay 
ment of 
Money on 
delivery of 
a Note. 


Michaelis, gereralty* 
Defendant re joined, 


70 . wy 


Per Holt, A Toll is not of common Binds F a 
Market; per Eundem, It has been held that an Indebitat. AC: 
ſumpfit would lie fo; a'cuſtomary Fine of a Coppholder, but 
he ſaid, he never could be reconcfied'to that ener.” b 


4 17 4 , 2 2 6 1211 TX 


per EN Mithottt a particular Uſage, oe Yayo? of 
a Copporation has not a caſting eue. 5 20 I | 1 | 


'Gicen & Re: 


734 G 0 * Y Man 


ll Py % 
. , *® =» 


1 


Plaintiff repties that pro — f the (aid Debt, 

e ſued out a Bill ot Middleſex which he rotes in his Replt: 
cation, and ft appears to bear Teſte, Die Lair tres Septi- 
manas Sancti Michaelis, Anno quimto, Ita quod parat. habeat 
the Dekendant's 'Bovy Die LAY poſt tres Septimanas Sancti 
ithout telling when, and that the De⸗ 

fendant promiſed within "ſtr Pears befoze the Jfſuing thereof ; 
jut he did not pꝛomile in ix Pears be- 
koꝛe the Jung thereof, and on Demurrer the Exception was 
to the Replication, that it did not appear when the TUrit was 


: 1 an Aſſum pat, nol Afhriipſititifra ſex Autibs:ioas pleaded 


retoznable, fo2 it could not be intended to be immediate witheut 


it had been ſo ſaid erpeſl 11 and in Fat a Bill of Middleſex 
is never retoꝛnable immediate, and tis true, the ¶Urit it ſelf 
does never mention the Pear in which it 18 retomable; but 


when one pleads a Writ, he ought to do it: And Holt "Caid, 


Che Statue of Limitations was one ofthe beſt of Statutes, 
ob the Pledding thereof no a ans to any body; and 


e 9 Fun Niſi 


* ** "1 or, George Tuke's Cues 


__ Affumpt fe the JIlatntiff veclated. That he whs poſſeſſed of 
a Note i the Defendant's by which the Defendant pꝛo⸗ 
milen to pay him ſo much Boney; that the Defendant in con⸗ 
ſtderatton the Plaintiff would deliver him the lam Note, p20- 
miſen to pay him the Money, that he thereupon delivered him 
the Note; after Gerdick it was moved in Arreſt of Judgment, 
that here was no 2 fo2 it did not appear what the 


con- 
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conſideration ok the Note was; and if the Note were with- 
out conſideration, the Delivery of it up can't be one. Vide 
Pal. 171. Saund. 136. But per Cur. 1. Delivery of the 
Note being ſaid indefinitely, it ſhall be intended 1 Deliver yfo2 
ever; and_tho' a Note fo2 the payment of Money does not 
carry a conſideration in it ſelf, yet it is Evidence of a Debt, 
and by conſequence a means whereby he may recover his Bo- 
ney;-and-the-parting therewith is a conſideration, and the De- 
fendant has admitted it to be upon conſideration by demanding 
it to be delivered, And if the Caſe had been, that 5 5 18 
been the Mote of J. S. foꝛ payment of Money to J. N. and 

in conſideration that J. N. would deliver the Note to hu 112 
pꝛomiſed to pay him, it had been a good conſideration; fo2 ft 
is not neceſſary the Matter of the conſideration ſhould be of 
Advantage to the Defendant, lo it be any trouble oz diſad- 
vantage to the Plaintifk. Judgment pro ac. Judgment. 


A. 60 a Judgment in the Name of B. who dies, and Satisfaction 
Adminiſtration is committed to another: A: enters Satif: acknow. 
factton on the Judgment; the Adminittratoꝛ of B. moves that Judgment. 
the Entry of Siltisfaition be vacated, and this appearing on a lde 
Repozt of the Maſter to whom it was referred, the Court 
ſaid the Defendant had good Equity, but they could not help 
Nile and the Rule was to vacate . Entry of the Judgment 

bo og 


is 3 . 


| Frideaux 0 Mortice 


F was an Adlon on the Caſe. in the Eamon Plies againſt Parliament. 
the Defendant Morrice, being one of the Uianders of the faite * 
Town of in Cornwall, fo: not retoming the Plaintif, dur 

he being duly elefed a Member of Parliament fo2 that Bo⸗ 
rough; but inſtead thereof falfly and malicioufly retoming 

J. S. who: was not duly choſen. Upon a ſpecial Uerdi# finding 

all the Declaration, and farther that the Right had not been 
determined in the Houſe of Commons, and that there was 
another. Utander till living; the Court after ſeveral Argu⸗ 

ments, delivered their Opinions by Trevor, C. 1 Blencow, 

Powell and Nevill; 1h 1. 


We are all of Opinion, that the Defendant ought to have 
ATTN 


EE I. Te g 


a 
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Obj. 


. Reſp. 


1. ue don't give our Opinions how it would-be if the Mat: 
ter had received a determination in the HOU o Commons in 


2. We "oihs no Dpinion how the. Acton ought to be cont. 
ceived; whether it ought to be againſt both the Utanders,- oz 
whether it might be againſt one of them, becauſe our Dpint- 
ons are that it does not lie again them any wap. ze! 


So that our firſt Reaſon is, fo2 that the Judging of the 
Right ok Election belongs to the Parliament, that is, to the 
Houſe of Commons ; Av - that is the pꝛoper JuriſdiXton foꝛ 
determining ſuch Patters, and therefoze it would be very ab- 
ſurd and inconvenient, if it ould be tried by a Jury 02 Court 
of Weftminſter-Hall, in an Adion on the Cale; fo2 that would 
pꝛoduce a different Determination of the ſame Matter, by twa 
Independent Juriſdifions; one might have Judgment and Da- 
mages againſt him in Weſtminſter-Hall, fo2 a Matter in which 
he might have done his Duty by a-Uote of the Houſe of Com- 
mons; and of which the Commons are the ſole Judges, 


Obj. This- faconvenience of claſhing Jurildiclions would 
9 wag in Caſes where the ad of Parliament mY the Afton, 
and a particular Penalty; and yet none will lay but the Aﬀion 
will lie notwithſtanding, even — any Determination of. 


the Batter in Parties“ 


Anſw. Where the Parliament Sites a the Courts of Weſt- 
minſter-Hall a Jurildizion, let the tnconventence be what it 
will, we may exerciſe the Juriſdiaion ; but it can't be ſaid, be⸗ 
cauſe the Parliament has given us a Juriſdiaton in particular 
Inſtances, that bythe ſame Reaſon it has given it to us in all 
Caſes : And the Arguments, to ſay becauſe the Parliament has 
given us a Remedy, therefoze it lap at Common⸗Taw, when 
the contraty Inkerence is much moꝛe natural; and if the Par- 
llament had intended to give a Remedy, it would have given 


an Action of the Caſe; fo2 that had been the moſt adequate 


Remedy, and would ſuit every Bodies Caſe, And the Sta- 
tute 23. of. H. 6. that gives a Penalty in ſome Caſes, takes 
Notice. that befoze that Statute, there was not Mnckent Re- 
medy. + 


obj. 


8 RY — 
” F# — — 


R 
tl. lm. 


244 29s 
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Obj. Not intonbenient that there Gould be concurrent Ju- 


riſditions, fo2 the Queen Bench, Common-Pleas, and the 


Court of Exchequer ate fo. 


Anſw. It is true; but that wpzks no inconveniency to the 
Subſet; fo2 if the Suit be commenced in one Court, and af- 
ter in another; that Court which has firſt Poſſeſſion of the 
Cauſe, chall determine it, and it is a good Plea in Abatement 
fo2 a Defendant to ſay, that there is an Aﬀfon depending in 
another Court foz2 the ſame Cauſe; and a Judgment in one 
Court is pleadable in Bar to an Action fo2 the ſame Cauſe in 
another: But that will not be ſo in the pꝛelent Caſe. 


obj. The Caſe of the Earl of Banbury, where the Court 
of Queen's-Bench Did determine the Right of Peerage. 


| * + +8 | 6 
Anſw. That Cauſe fs not a P2ecedent to be followed, fo? 
the conſeQMnce of it is a Failure of Juſtice to this Day; 
ſo that that Caſe is a ſtrong Inſtance of the Milchiek that 
we would now avoid. Wars | 


Another argument againſt it is, that of Littleton upon 


the Statute of Merton, a non uſitato, the Miſchief has always 


been as appears by the Ats of Parliament giving Remedy 
therein, Vide Aas of H. 4. and H. 6. 


Another Argument againſt it is, That the Right of a 


third Perſon would be tried here between Strangers: So 


it would be determining his Right by a ſide Wind. 


Carlile & Greenwood. 


Anſw. 


S Facias bꝛought on a J udgment in the Queen - Bench at Adminiſtra. 
Weſtminſter, and the Adminiſtrato2 pzoduced Adminiffra- tor. 


tion, by the Arch-Biſhop of York ; and becauſe the Judgment 


was Allets at Weſtminſter in the P2ovince of Canterbury, the 
Adminiſtration in the Þovince of York did not extend to it. 


Lylly's Caſe. 


Spy lies not againſt an Apprentice being an Infant. Apprentics; 


1 Cro. 179. 1 Mod. 271. 
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As E upon ſeveral P2omiſles ; the Statute of Compo 
_ ſition: of two Thirds pleaded' in Bar; But the Plain⸗ 
tiff ſhewed the Contra to have been ſince the Time ok the 
Statute, which the Defendant did not traverſe in hig Plea, as 
he ought to have done; koz if vou vary from the Time in the 
Declaration, and make ſuch Mariance matertal, you ought to 
traverſe the Time in the Declaration: And Judgment pro 
Quer Nilt, "PAY WWA 


Domina Regina & Clerk. 


Coloners 1 T was an. Inquiſition taten betoze the Coꝛoner, Super vi- 
lnqueſt tra- J ſum Corporis of one who had killed himſelf; and firſt was 
ble. fund per totam Curiam, that ſuch Inquiſition is qgperſable: 


I. That it wanted the Wow Murdravit, for it was that 
the Party Deum præ Oculis non habens, ſolus exiſtens in 
Domo ſua Manſionali voluntarie felonice & ut Felo de ſe 
cum cultro Pretii. &. quem in manu ſua dextra tenuit, Ju- 
gulum ſuum ſecuit & ſeipſum occidit. And it was anſwered, * 
that the Wow Murdravit is not neceſſarp in ſuch an Jnquifi- 
tion as this, tho' it be otherwile in an Indickment ol Murder 
of another Perſon, becauſe there are Degrees in the Offence 
of killing another, as'Wanflaughter, Murder, which ought to 
be expꝛelſed in (Uows, but in the Ditence of killing one's ſelf 
there can be no ſuch degrees. 1 Keb. 66. held by Twiſden 
that the Wow Murdravit is not neceſſarp in ſuch an Inquiſi⸗ 
tion, tho there was an Opinion to the contrary in the Caſe of 
Alderman in 3 Keb. 604. Dyer 304. 2 Lev. King & Parker. 
Holt ſaid, It it was not fo2 the Authoꝛity ot Alderman's Caſe 
in my Low Hales's Time, he would think it not neceſſary in 
the Caſe of Felo de ſe; fo2 he ſaid the Reaſon -why Murdravit 
is neceſſary in an Jnditment of. Murder, ts-becauſe Clergy 
Coroners does not lie in Murder, But moſt ſurely a great defett in this 
inquelto Inquiſition is, that it is not ſaid he died of the TUound ſet 
navea view, forth in the Inqu ſition: Foz to what purpoſe has the Queen 


Traverſe. 


d * 


_ 


that the Ju 


ry may ice d Cliew of the dead Body, but to ſhew the Jury that the 
the Wound CCLOUND is moztal? And fo2 this Fault the Jnquiſition was 


mortal. QUuathid; fo2 it is not enough to ſay that it was Felonice, but 


alſo it ought to be ſhewn how it was Felonice. Per totam 
Curiam. Note, 


| | ; 
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Note, Midſummer Day was on Wedneſday this Pear, and Trin. Term 
if that had not been, that TUedneſday had been the laſt Day of cannot end 
Trinity Term, but now tt was on Thursdap: For per Holt, ”” 1 
Trinity Term map begin on Midlummer Dap, but can't end — 
on it; there can be no Reto this Pear in tres Septiman' 

Trin' but it muſt be Die Jovis poſt tres Septiman' Trin', and this 
he ſaid had not happened in one Pund2ed Years befoze. 


Adam's Caſe. 


A Capias in Withernam was teſted the 1ſt. of May, and Wihernar 
A rctomable Die Jovis poſt tres Trin'; and the Court ſuperteded. 
oꝛdered the Attoꝛney and Filazer to attend; fo? vey look d upon 

it to be a great Oppꝛeſſion to make ſuch a long Retozn in Oz⸗ 

der to depzive one of his Liberty ſo long. And here he gave 

Bail Body fo2 Body to appear at the Retoꝛn of the MUrit; and 

the Withernam was luperſeded. 


Inkozmation againſt the Play-Houſe fo? Acking profane and Play Hu, 
lewd Plays, and they being bound by Recognizance- to try proſecuicd, 
it made up the Recod wꝛong, viz. Lincoln's-Fields fo2 Lin- 
coln's-Inn-Fields, thinking to be acquitted upon that Uartancez 
but Holt oꝛdered it to be found Specially, and Mr. Attorney 
moved to have their Recogmzance eſtreated, 


Sir Richard Newdigate was bound by his Recognizance fo2 a Recogni- 
Twelvemonth to keep the Peace againſt his Daughter, and zance of the 
- fo2 his Appearance the firſt Day of nert Term, and the Court 2 
ſaid, they could not diſpenſe with his Attendance, as they could 
if it was de Die in diem, but here he was bound by the Con- 
dition of his Recognizance. | 


E Term. 
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Anno 1 Annæ. 
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Fe Ld 1 * Machil verſas Clerk. 

5 Rro) in this Court, on a Judgmemt &vth- in the 
Tail, ineon- . CommonPleas, where the queſtion upon a Special 
ſideration of [T Gerdi in Ejettment was this: A Tenant n Cail, in 
Marriage, =. fonſideration of a Marriage ot his Son, cove nants 
covenants tg » Hand ſei5ed to the Ale of himſelf fo2 Life, Remainder tothe 
roltand ſe of his Son and the Heits Bale of His Bod 
Uſes; but BY nden. Life, with ſeveral Remainders over; unt 


afterwards After he ſuffers a Recovery in which he himſelf is Tenant 
ſuffers a Re- tg the Precipe, and vouches ovre the common Uonthee; Which 
corery t0 Recovery was td other nes than thoſe menttoued by the 
and the Covenant: So the queſtton was, Thether the Teritmt in 
Uſes on the Tall, notwithffanding the Covenant to ſtand ſeivev, continued 
—_— fetzed in Tail, fo2 then the Recovery was good, ocherwile it 
ged. Could not be good in this Caſe, he coming in as Cena to 
1 the Precipe. And Williams here argued that the Covenant 
br. Was voiy, Chiy, Eſtates-Cail owe thetr being tothe Statute 
De Donis, which is the only Law which reffrains Convepaners 
of them at this Day, and the Cate of thar Statute er gar ds 
only the Illue and thoſe in Reverſion oꝛ Remalndet, und does 
uin no way ertend to the Party Himſelf during his Like: and 
in favour of ſolemn Convepanceg, the Jae hiniſelf and thole 
in Reverſion and Remainder, are put to their Action in Caſe 
of Feoffments and Fines by a Tenant in Tail, and in all 
Caſes the Tenant himſelf is bound by his Altenation o2 Con- 
vepance, as well ſince as befoze the Statute. 


Until the Statute 27 H. 8. cap. 10. no legal Eſtate paſs'd 
by the conveyance of a Covenant to ſfand ſeized, which was 
but only a Ale; but now by that Statute, the Uſe draws the 
Poffeſisn to it; and then by this Conveyance the Tenant 
in Tail is ſeized to his own Uſe fo2 Life, the Remainder to 
J. M. his Son in Tail; which conveyance the Tenant in Tall 

can't 
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tan't avoid in his dn Life, and then it follows that be only 


has an Eftate for Life with Nemainders over, ſo that the 


ſuffering of a Rerovery is a Fozfeifure of his Eſtate, and the 
Covenant to ſtand ſeized by the Rule of Grants, ſhall be ta- 
ken fitoft ſtrongly againſt him; and moſt advantageouſly fo2 
thoſe who ate to take by if, anv the rather fo2 that here the 
Ades ate to him fo2 whole Benefit the Statute De Donis was 
made, videlt. the Eldeſt Son, that is, the Þeir Apparent. 


Obj. This being by way of Covenant to ſtand ſeized, no: 
thing paſſes but what may lawfully paſs as in Cale of a Grant, 
and then it will make no alteration of the-Eſtate-Tail, 


Anſw. It is true a Covenant to ſtand ſei3ed, does not 
wozk a diſcontinuance, yet all the Eſtate may be as much di⸗ 


belted out of the Tenant in Tall himſelf; as if there were 
a diſcontinuance, and the Covenant will not paſs away the 


Remiattiver limited over, but it will paſs a baſe: Fee, oz put 
the Eſtate-Tail in Abeyance. Suppoſe he had covenanted to 
ſtand ſeized to the Uſe of his Son inimediately, o2 to the Uſe 
of a third Perſon immediatelp, with Remainders over, wauld 
not that put the Eftate-Tail in Abeyance; oꝛ pals a bale Fee? 
And how does this Caſe differ from that? A Covenant to 
ſtand ſeised operates like a Bar gain and Sale, that is by way 
of Uſe ; both enure by way of Grant, and receive their 
Gertue krom the Statute of Ales; and all the Difference is, 
that the Statute of H. 8. does owain, that no Eſtate of 
Ftechold ſhall paſs by the Statute of Uſes, in caſe of Bar⸗ 
galn and Sale, till enrollment, but that is only a Conditi⸗ 
on ſine qua non, and it is the Statute 27 H. 8. c. 10. that 
both rafſes the Uſe and creates the Eſtate; then if Tenant 
in Tail bargains and ſells his Eſtate to a Man and his 
Heits, a baſc Fee will paſs. Vide Plo. 557. 3 Co. 84. Cro. 
Dar. 489. And tho' Littleton ſays, That if Tenant in Tail 
grants totum Statum ſuum, the Grantee hath but an Effate 
o: Life of the Tenant in Tall, yet that muſt be meant, that 
he has but an abſolute indefeazable Eſtate only during his 
Life, but ſtill during his Life he has a baſe Fee; and the 
Mie akter the Death of the Tenant in Tail, may bring a 
Formedon agatnſt the Grantee, which ſhews the Eſtate was not 
abfolitely detetmined by his Death. 10 Co. 98. 


Ir Tenant in Tail bargain and fell to another and his 


of 


Hits, and after levy a Fine to A. and his Heirs, to the Ale 


Obj. 


Reſp: 


8 
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Abeyance. 


'of A. and his Heirs, the Bargainee now has an Eſtate to him 


and his Heirs, during the continuance ok the Eſtate⸗ Call, 
which the Fine to the Uſe of another could not give ik he 
had it not befoze, Some hold that by the Bargain and Sale 


ok the Tenant in Tail to a Man and his Heirs, he only 
has a veſcendible Freehold, and the Eſtate⸗Tail is in Abey- 


ance, 1 Inſt. 331. a. And after ſuch Bargain by Tenant in 
Tail to another and his Heirs, the Tenant in Tail has no 
Reverſion 02 Remainder in him; and he can't punifh TUaſte oz 
enter fo? a Forfeiture ; and therefo2e all the Right of the Effate 
will be out of him, and by conſequence: in Abeyance ; and here 


if the right of Entail be in Abepance, it will do as well fo: 


my purpoſe, fo? if it be out of him at the Time ok the fingle 
Qotcher, it will be a votd Recovery. . 


Ir Tenant in Tail covenant to ſtand ſeized to the Uſe of 
one fo2 Pears, remainder to the Ale of his firſt Son in Tail; 
this puts the Eſtate⸗Tait in Abeyance ; ſo if he covenants to 


land ſeized to the Uſe of A. fo2 the Life of B. and after to the 


Ale of C. this puts the Eſtate⸗Tail in Abepance: And it is 
no Anſwer to ſay, that where Tenant in Tail covenants to 
ſtand ſeized fo2 Pears, oz fo2 Life of another; ſtill there re- 
mains ſomething moze in him which he may grant over, fo2 
the Eſlate fo2 Pears, oz fo2 the Life of the other may deter- 
mine, during the Life of the Tenant in Tail; and then the re- 
mainder over may poſſiblp take; but where he covenants to 


ſtand ſeized fo2 his own Life, he has done what he can lawfully 


do; and any Covenant over is what he can't lawfully do, and 
therefoze it is of no Fo2ce : Fo2 where Tenant in Tail cove⸗ 
nants to ſtand ſeized to the Uſe of another, during his own Life, 
ſtill there remains ſomething in him, in reſpet whereof he can 
puniſh Maſte and enter fo2 a Fozkeiture: And why can't he 
grant this Jntereſt out of himſelf by way cf Remainder, as 


well as grant it out of himſelf in another manner, where he 
grants totum Statum ſuum, in which Cale the Eſtate-Tail 
is ſo entirely out of him, that he can't puniſh TUaſte oz 


enter fo? Foxfeifure ? Tenant in Tail grants his Eſtate to A. 


unnd his Heirs during the Life of the Tenant in Tail, Re- 


mainder to B. and his Heirs during his Life: Both A. and B. 
by poſũbility may take, tho' the Eſtates have the ſame Limt⸗ 


tatton, viz. the Life of the Tenant in Tall; and this is 


like the common Caſe in Settlements, where an Eſtate is 


limited to Husband fo Life, Remainder to Truſtees and 


their Heirs fo2 the Life of the Hugband, fo2 ſtippozting and 
pꝛe⸗ 
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preſerving tontingent Kemainders z and if this laſt Case de 


Law, it pꝛoves that Tenant in Tall has ſomething in him, 


after giving away an'Eſtate fo2 his dun Life 3 and ik he Has 
any ſach thing in him, he may grant it ont ot hun, x Iuſt. 


331. a. There Tenant in Tail grants totum statum ſuum, 


he has not only granted all his Eftate fo2 Wife, but allo all 


his Right to the entail out of himſelf, and if he could do ſo. 
hefhas done it here; and then the Recovery after, with ſingle 
Uoucher , can't be good, Hetrly 110. Tenant in Tail co⸗ 
venants to ſtand ſeized, to the le of Himſelf fo2 Life ;3-Re- 
mainder to (iſe of his eldeſt Son, no Ule ariſes to the Son, 
if not during the Life of the Father only. He owned-that 
the Caſe of Blythman in x And. 291. 3 Cro. 279. was in 


part againſt him, vid. Yelv. 51. 1 Brown. 193. ſame Caſe; 


and that Marriage is a good confideration to raiſe a Uſe, Vid. 
2 Cro. 168. 2 Rol. Abr. 784 N 


Cowper contra, and he agreed if the Eftate-Tail was alter: 


ed by the Covenant, the Recovery was voip; ſecus not, and 
fo2-Authozity koꝛ him, he quoted 3 Cro. 895. 1 Co. 52. 3 Cro. 


Argument 
for the Re- 
covery. 


471. Mo. 32. Pl. 105. And. 160. Mo. 683, Pl. 540. Ro. 237. 


And as to Littleton's Caſe, That if Tenant in Taft grant 
totum Statum- ſuum, that the 'entail is in Abeyance, he qus⸗ 
ted Pl. 561. the whole Court to the contrary, and he ſaid no 


ancient Authozity did agree therewith, Beides tho' it be al- 


lowed to be Law, there is a great difference between Cove- 
nant by Tenant in Tail to ſtand ſeized, and a grant of to- 


Af 


tum Statum ot him: Firſt, The Covenant is to ſtand fetzed 


of the Eſtate that he has to Ale, and that is an Eftate⸗ 
Tail, and one can't be ſeized of an Eſfate-Tatf to Ute. Vid. 
2 Rol. Abr. 780. Cro. Car. 401. 1 Inſt. 19. So that when 


Tenant in Tail covenants to ſtand ſetzed of his Eſtate, it 


cant be his Effate-Tafl ; then it muft be only of the Eſtate 


he lawfully can be ſeized of, and that is fox his Life only; and 
it will be void as to the Effate-Tail, | 


Holt, C. J. How do you diflingutth a Bargain and Sale by 


Tenant in Tail to a Yan and his Heirs, from a Covenant 
to ſtand ſet3ed,- to the Uſe of him and his Heirs? Both Con- 


Opinion of 


veyantes raiſe an Uſe without Tranſmutation of Poſſeſſion, {© J. 


what Eſtate ſhall a Bargainee in Fee ok Tenant in Tail 


have: 


- A lay an Eſtate fo2 Liteon ly: It ſo; upon the Death 
* 


in Tall, the Eſtate of Bargainee determines, 
and yer that is not ſo till _ of the ue in Tall, — 
18 


1 


* 
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this does in no wiſe contradit# the Statute de Donis, fo? the 
Donee in Tail grants the whole Eſtate out of him; but the 
Jſſue after his Death may determine it, and he relyed on Sey- _ 
mor's Caſe; Foz in that Caſe, if it were determined by the 
Death of the Tenant in Tail, the Fine would be a Dilcon⸗ 
tinuance; whereas it enurd by way of Confirmation of 
the baſe Fee that paſt by the Fine, and the only difference 
is that it was a defeazable Fee, befo2e the Fine, and by the 
Fine, becomes an indefeazable Fee. And if Tenant in Tail 
made a Feoffment, and after levied a Fine, that Fine binds 
the Right of the Entail, tho' the Feoffor had it not in him 
at that Time; it is true a Tenant in Tail can't be inde⸗ 
feazably ſeized to ſe, and none can give an Eſtate⸗Catl to 
Aſe, but the Uſe will be void: And where Littleton puts his 
Caſe ot totum Statum ſuum, he is to be intended where it is 
granted by him to another and his Peirs, fo2 otherwiſe it 
would not put the Eftate-Tail in Abeyance; and ſuch a Grant 
without Livery, would make a Dilcontinuance, and is a baſe 
Fee, whereby the Jſſue is put to his Entry. Vid. Walſing- 
bam's Caſe in Pl. 1. Cro. 427. Stone's Caſe : Tenant: in 
Tail, reverſion to the King, commits. Treaſon ; the Queſti- 
on was how the King ſhould have the Eſtate, by the Statute 
of 26 H. 8. oz by determination of the Eſtate-Tail, but the 
Caſe of a Covenant to ſtand ſeized may differ from that of 
Bargain and Sale, fo2 the Right ok the Eſtate⸗Tail is con- 
beyed away in the Caſe-of Bargain and Sale, but in the caſe 
of Covenant to ſtand ſeized to his own Ade to2 Life, he is ſa 
already; and he can't bind His Peir, without making an Al- 
teration of the Eſtate⸗Tail; if- this had been a Remainder 
to ſome_Body moꝛe remote than the Þeir, it would be moze 


At another Day, the whole Court delivered their Opinion, 

by the Chief Juſtice, That the Recovery notwithſtanding the 
Opinion of Covenant to ſtand ſeized was good, and the Chief Juſtice ſaid, 
the Court It would be reaſonably expeted from them to give the Rea- 
- ſons there ſons of this their Opinion, fox tho there were ſeveral Autho- 
rities expꝛeſs in the point, yet the Reaſons of theſe Judg- 
ments were not o obvious ; fo2 it has been a queſtion if 

a Tenant in Tail, by Bargain and Sale, Leaſe and Re- 

leaſe, o2 Covenant to ffand ſeized, conveyed the Lands 

whereof he is ſeized in Tail, to another and his Peirs; 

/ Whether that Eſtate ſo conveyed does atually determine (as 

Littleton ſeems to hold) upon the Death of the Wr 1 

„ | | at 
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Tail, 02 does continue till Entry of the Jſſue/in Tail ? And 
we hold, that notwithſtanding the Covenant has not that Ope- 
ration here; yet if Tenant in Tail bargain and ell, leaſe 
and releaſe, oz covenant to ſtand ſeized to the Ale of one 
of his Blood in Fee, that ſuch Bargainee, 8c. has a baſe 
Fee, not determined by the Death of Tenant in Tail, but 
continuing in Bargainee o2 Releaſee, 8c. till the Iſſue in 
Tail make an Actual Entry: This indeed ſeems to differ front 
the Opinion we now give, but we will by and by diſtinguiſh, 


And it will be worth while to know and conſider the Reaſon 
hereof, becauſe it ſeems to contravit Littleton. 


The 1ſt Reaſon then is, becauſe the Tenant in Tail hini- 
ſcif, has an Eſtate of Inheritance in him, that is not denyed, 
befoze the Statute de Donis he had it and, it was called a 
conditional Fee; and the Statute of Donis does not make 
any Alteration of the Eſtate, ſo as to make it not an Juheri⸗ 
tance, but only fixes it, ſo that there ſhall not be an Aliena⸗ 
tion of it to the diſinheritance ef the Iſſue in Tail; yet fo 
as a baſe Fee, may be made of it: And of baſe Fees, ſee 
x Inſt. 18. a. Jf Lands be given to a Uillatn in Tail; and 
the Lo2d enters, he has a baſe Fee, that fs, to him and his 
Heirs, while the Uillatn has Heirs of the Entail; ſo that 
the Tenant in Tail has an Jnherſtance in him which may 
be turned into a baſe Fee, then when he bargains and ſells, 
leaſes and releaſes, &c. this Inheritance to another and 
his Peirs, it's but reaſonable it ſhould paſs a baſe Fee, eſ- 
pccially if nothing in the Statute, be againſt tt. N 


2. The Tenant in Tail has the whole Eſtate-Tiil in him, 
and why ſhould not he that has the whole Eſtate by Bargain 
and Sale, Leaſe and Keleaſe, o2 Covenant to ſtand ſeized, 
diveſt himſelf of the whole, and put it in the Bargainee ? Fo? the P 
Power of diſpoſing is an incident inſeparable to his Eſtates , 75 IF Fe. 
— — 7 \ 


- 9 : 2.4} to 
3. Turning of the Eſtate-Tail into a baſe Fee, is not at allEx © 7 / 
contraditozy to the Statute de Donis, noꝛ any Branch of it: Tha 
Statute has very ſtrong Wo2ds to hinder an Alienation tothe /* /: .--- 2 . 
p2ejudice of the Jflue in Tail, Non habeant illi quibus Tenemen- ,,. -;/> © - / L..x r 
tum fic datum fuerit ſub conditione poteſtatem alienandi I- 
nementum fic datum, quo minus ad Exitum illorum quibus 
Tenementum fic fuerit datum remaneat poſt illorum obitum, vel 


ad Donatorem, &c. revertatur. Theſe (Uo2ds are very — 
Re per 
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yet we know the conſtrudion that has been made upon them. 
Jf a Tenant. in Tail make a Feoffment oz levy a Fine, it 
is. lo far a pꝛejudice to the Jfſue, that he hall be put to his 
Action; and his Entry is taken away, and he has no remedy 
but by a Formedon in Diſcender, and pet ſuch Fine o2 Feoff- 
ment was never taken as a bꝛeach of the Statute of Donis, 
ſure then it ſhall be no breach of the Statute to have him put 
to his Entry, to recover the Eſtate? Since then it is his 
Inheritance, and. all in him, and that a Power of Alfenatton 
is incident to his Pꝛoperty that he has, and that an Aliena- 
tion made by him to put the Illue fo Entry is no Beach of 
the Statute of Donis: From hence J do infer, that ſuch El⸗ 
tate by Bargain and Sale, &c. made by him, to one and his 
Þeirs, is not aftually determined by his Death; now as fo? 
Authoaities in the cale, Vide 10 Co. 95. Seymor's Cafe is in 
point. Tenant in Tail bargains and ſells to B. and his 
Heirs ; and the Court held, that the Bargainee had a defcendible 
Eſtate, whereof his Wife was dowable, and that by the bare 
Bargain and Sale; and tho there was a Fine after, which 
barred the Jſſue, that only excluded the Jflie-in Tail, but not 
enlarged the Eſtate of the Bargatnee, f02 it he had not a Fee 
befo2e; the Fine after could nat have given it to him, fo? it 
did not wozk by way of enlargment of an Eſtate. 


Þe quoted the Caſe of Fines in 3 Co. where it is ſaid fo. 84. 
That Littleton's wozds in Sect. 6x 2. are not to be taken ſtrick⸗ 
ly and literally: And he laid it was very true that a Bargain 
and Sale by a Tenant in Tail to one and his Heirs, does not 
wozk a Diſcontinuance ; but yet the Eſtate paſſing by it, does 
not determine till entry of the Jſſue : And where Littleton 
ſays, That he can't diſpoſe of moze than fo2 his Life, that is, 
he can't rightfully do it, ſo as to bar his Jiſue, but he map 
convey the Eſtate that ſhall continue longer, if his JIſſtie will 
not avoid it; and the Caſe of Fines ſays beſides, that if Te- 
nant in Tail be ok a Rent 02 Advowfon, and he grants all 
his Eſtate in the Rent. oꝛ Advowſon to one and his Heirs, tho 
he dies, the Rent. oz Eſtate in the Advowſon is not thereby 
 determined,, but at the elecklon of the -Jſſie in Tall; fo2 if 

the Alienation be with TUarranty, and the Iſſue bzing Forme- 
don, and Alienee pleads Warranty with Afets in bar, he ſhall 
be barred by Reaſon thereof, ſo that till Ac be done by the 
Iſſue in Tail to determine it, the Alien ation continues; if it be 
of Bent, and he bing Formedon, collateral Warranty ſhall 
bar him. Winch's Rep. 5. Tenant in Tail bargains and ſells 
oY an 
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an Advowſon to another and his Heirs ; and the queſtion. was, 
Whether he was remitted 2 It was not a doubt but a Fee- 
ſimple paſſed by the Bargain and Sale; indeed Hobart held 
the Jſſue was remitted, but the other two held he was not, 
and if the Bargain and Sale had been determined by the 
Death of the Jfſue, there could not have been a queſtion of 
the Remftter, and that plainly ſhews that the Eſtate, which 
paſt by the Bargain and Sale, had exiſtence after. the 


Death of the Tenant, tho' it were an Advowlon, But 
this is no great queſlion, if you conſider the common Caſe of 


Leaſe fo2 Pearg made by Tenant in Tail, not warranted by 
the Statute ok 32 H. 8. ſuch Leaſe is nok Void by the Death 
ok Tenant in Tail, the Jſſie muſt enter to avoid it; fo2 if he 
does not do lo, but accepts the Rent, He is bound by the 


Leaſe, which ſhews it was not determined by the Death of 


1 Tenant in Tail; koz if it were, no ſubſequent acceptance 
G of the Rent would have helpt it. 
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Another Jnffance comes home to the Cafe in queſtion, and Exchange of 
that is the Caſe of an Exchange; the Eſtates muſt be equal, Eſtates. 
you can't give an Eſtate fo; Life in change fo2 an Eſtate in 
Fee; you may indeed give an Eſtate fo2 Life, in exchange fo2 

_ another Eſlate fo2 Like; an Eſtate in Fee for an Eſtate in 
Fee, that is, each Party taking, muſt take an Eſtate of equal 
Extent ; if one give an Eſtate⸗Tail, and takes a Fee, it is bad: 
Il Tenant in Tail and Tenant in Fee make an Exchange, 
they both have Fee⸗ſimple, (- Inſt. 51. a) without mo2e a-doe ; 
fo2 in Caſe of Change there necds no Livery, but only a re- 
cipzocal Execution by both Parties, and this is notwithſtand⸗ 

ing a good Exchange, and a Fee-ſimple paſſes from the Te- 
nant in Tail, and ſhall continue till avoided by the Jfſue; and 
here he fs not put to his Action to avoid it, becauſe here be- 

ing no Livery there was no Diſcontinuance. x Inſt. 332. Then ., 

the Exchange muſt have this effect, that it paſſes a baſe Fee 
till avoided: by his Iſſue: And if the Tſſue will not agree to it, he 
may wave the Land in Fee conveyed to him, and enter into 
the other. But if he does not doe ſo, but continue in the 
Land given, the Exchange ſtands good during his Lie; and 
after his Death his Jſſue may avoid it by entring, and ſo on, 
toties quoties. It does therefoze follow that a baſe Fee doeg 
paſs, otherwiſe it could not be a good Exchange; if ſo, then 
there is the ſame reaſon, that when Tenant in Tail bargains 
and ſells, leaſes and releaſes, covenants to ſtand ſeized to 
les in Fee, ſuch Conveyances —_ paſs a bale Fee; 2d 
Eb ada | ould 
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cat be out other Effates, pꝛovided he does it out of the Eſtate 
| I 


ſhould continue till vetermined 
Tafl. 


by the At of the Jilue in 


venant to ſtand ſeized, &c. has a baſe Fee, how happens it 
here, that the Covenant to ſtand ſeized in the Cale in queſti- 
on, does not alter the Eſtate-Tafl, but that it ſtil! continues? 
The Reaſon ts, becauſe that tho the Tenant in Tail may make 
Convepance of the Ettate in his Lite, which shall be good 


be void, it by poſſibility it may not take effet during his Life; 
and the Eſtate by this Covenant is to commence trom and at- 
ter the Death of the Tenant in Tatl; and the Inſtance befo 
put of the Leaſe fo2 Pears, fs appoſite to this purpote. 


I Tenant in Tail make a Leaſe foꝛ Pears, not warranted by 
the Statute, to commence immediately, o2 which may poſſibly 
commence during his Life, ſuch Leale is voibable only upon 


his Death; but if he make a Leaſe to commence from and 


after his Death, that Leaſe is ipſo Facto void, by the very 
creation of ft. And that is the Book of Dyer 297. Pl. 25. 
tho" there was one Judge of another Dptnton, 2 Cro. 457. 
Well then; this Remainder is limited to commence from 
and after the Death of Tenant in Tail; therekoze it is void. 
But you'l ſap, here he covenants to ſtand ſeized to the Uſe of 
himſelf fo2 Life, the Remainder over; ſo that the Eſtate to 
ariſe upon the Covenant to ſtand ſeized did ariſe in his own Life- 
time: To this they anſwer, that the Covenant to ſtand ſeized 


- 
PREY „ 


own Ale can't be good fo) the ſake of a vold 


x; if one 


covenants to ſtand ſeized to h on Ulf in Tall, it had 


been good; fo2 which he quoted Carrington's Caſe. 


_ Now what is the Reaſon, that ſich Eftate is void, when 
it is limited to commence after the Death of the Tenant in 
Tail? Jt fs berauſe tis to commence at a Time, when the 
Right of the Effate out of which it would fue, is in another 
Prion by a Title paramount the conveyance, viz. per Form. 
dani. Tenant in Tatl has an Eſtate out of which he may 


in 


ut to conſider the Caſe in quettion: Notwithſtanding this 
be ſo, that the Bargainee, Releaſee oz ceſtui que Uſe, of a Co- 


aun UTrng of the Eſtate⸗ Tail, till avoſde ; 
any Conveyance he makes to commence after his Death ſhall 
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in himſelf, ſo as to make it rightful in its creation, but 


otherwiſe not; fo2 it would be injurtous to make good a 
Leaſe 02 other Eſtate commencing upon the Right of another, 
whoſe Title is paramount the Leaſe oz Eſfate ſo made; and 
in the pzincipal Caſe, the Iſſue in Tail has a Title para- 
mount the Title of the Remainder, by virtue of the Cove- 
nant, the very Minute the Remainder would take effect: and 
that is the only true Reaſon ; and therefoze to make ſuch an 
Eſtate to take effe# upon the poſſeſſion of the Jfſue, whole 
Title is paramount, would de to make an Cſtate take by 
w2ong the very Minute it has its creation. Nom fo2 Cale and 
Judgment in the pzincipal Point there are many. 2 Rep. 52. 
vel. 51. Mo. 883. 3 Lev. 291. 3 Cro. 895. And the TUozds 
of the laſt Book are full of the Reaſon that J give. 


J do, you ſee, diſagree with Littleton, fox if you take him 
accowing to the Letter, it contradicks the Cale of Fines, 3 Co. 


And if J have contradicked Littleton, J have done it upon 


great Authozity, Viz. the Caſe of Fines, and Hob. 319. 
where he ſays, the Law abhozs Abeyance, and never ſuffers 
it but in Caſe of neceſſity. 


And he took notice of the Caſe in x Saund. 260. in the 


Common-Pleas, which Authozity he ſaid was againſt him upon 


the firſt matter, viz. 


7. Jf Tenant in Tafl make Bargain and Sale, the Bar- 
gainee has no moze, ſays that Book, but fo; Life of Bar⸗ 
gainor, tho' the Habendum were to Bargainee and his Heirs, 
and ſo they then held it. But J muſt take the Liberty to dil⸗ 
agree with them, becauſe J have the Authozity of Sey mour's 
and other Caſes with me, fo2 we may with as much Decency 
deny their Authozity, as they have denyed that of Seymour's 
Cale. Foꝛ a Fine to a ſtranger ſhall extinguiſh the Right of 


an Jntatl, but can't enlarge any Eſtate befoze made out ol 


; 


the Eſtate-Tail, ſo that if the Eſtate which the Tenant in 
Tail makes, may poſſibly commence during his Life, ſuch 


Eſtate ſhall after his Death continue till avoided by the Jfſue, 
— A 1 commence till after Death of Jiſue, it is ablo⸗ 
ely . 


2. Tf Tenant in Tail covenant to ftand ſeized to the Ale 
of J. S. who is of his Blood, fo2 his Life, 22 Remainder 
over to another, and dies bekoze the Remainder happens, = 

| the 
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the Remainder is good till it be avoided by actual entry of the 
Jſſie; otherwiſe it will exiſt after the Death of the Jfiue, be- 
ca:iſe the Eſtate fo2 Life Had taken effeft ; and the Remain- 
der might have taken effet during the Life of the Tenant. 


3. If Tenant in Tafl make a Leaſe and Releaſe to the Ale 

ok Himſelf fo2 Life, with Remainder over to another, the 
Rematnder over is good till avoided, tho' it be to commence 

after the Death of the Jſſue in Tail; and the Reaſon ts, be- 

cauſe it iſſues out of the Eſtate by Leaſe and Releaſe, which 

is good, till avoided by Entry: He ſaid, the grounds he went 

Judgment Upon were his own, but his B2others concurred with him 
affirmed. in the main, and the Judgment in the Common-Pleas was af- 


firmed, 
Domina Regina & Rogers. 
Informati- ' N Infozmation was againſt him in the Name of the Com- 
on in the mon Serjeant of the City of London in the Mayor's 


&ayors |, Court, grounded upon a cuſtom in London to puniſh in that 
don, * manner, any that ſhould give oppꝛobzious oz affronting Lan- 
guage to any of their A!dermen. The Inkozmation did ſet 

| foꝛth another cuſtom, fo2 holding a Leet on ſuch a day yearly 

4 in the ſeveral TUards, that Sir R. ſeffreys was Steward of 
ſuch a Leet in ſuch a Mard, and late in the (aid Court. held 
at, &c. as Steward: That the Defendant made an Aſſault 
upon him, and contemptuouſly ſaid, He had as much to do 
there as he had, that he miſtook himſelf, for he was not now 
among his Baidewel-Bizds, and that the next Year he ſhould 
not keep his Court there: This matter being bꝛought up by 
Habeas Corpus, it was moved that the Oefendant ſhould be 


_ diſcharged. Foz, 


1. There is nothing in the Mozds, fo2 which an Indick⸗ 

ment does lie, except the Aſſault; fo2 at moſt they are but woꝛds 

Vide sir bk diſreſpe#, fo2 which there is no other Remedy then to bind 
Tho. Fon. the Party to Good Behaviour, oz fo2 want of Sureties to 
gh, Cro. commit htm, and that may be lawfully done in Cale of diſre- 
7Tey, 2 ſpeiiful lows to a Pagiſtrate; oꝛ if one in a Court behaves 
i Vent. 16. Himſelf inſolently, he may be committed immediately as foꝛ a 
contempt. And beſides it was ſaid, there was nothing in the 


Wowds, but what was true. 
. x : 1. The 
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1. The Defendant was a Suitoꝛ, therefoze he was bound 
to be there, and he had a Right to be there. 


2. The Steward was not among Bridewell-Birds, and that 
he ſhould not hold Court there next Pear; he had a Right 
to hinder it, fo2 the Court was held in the Church, and he 
was Church-CUarden, it | 


Holt, C. J. It map be they have a Cuſtom to puniſh by In⸗ 
kozmation fo2 reaſonable cauſe, but it will be a great queſtion, 


whether the cauſe here be ſuch 2 And whether there may be a 


Cuitom to make Words moze criminal than the Common 
Law makes them? And this is not like the Caſe of calling a 
Ttoman a Choe, which is puniſhable there; tho' not at Com- 
mon Law; fo2 that is grounded upon another Cuſtom ok 
puniſhing. Fomfcation there, which is not puniſhable any where 
elſe; and he ſaid,. a. contemptuous Carriage and Behaviour 
to a Magiſtrate, was a B2each of the Good Behaviour, and he 
to whom ſuch Affront is offered, may bind him to his Good 
Behaviour ; 92, if he has no Sureties, commit him till he find 


ſome 2: So in this Court, if a TUitneſs will be inſolent, we 


may commit him fo2 the immediate Contempt, oꝛ bind him to 

his Good Behaviour; but we can't indit him fox it, and that 

is the courſe accoding to the Common Law of England: 
And a binding to Good Behaviour is not by way of puniſh- 
ment, but it is to ſh:w that when one has bzoke the Goon ye 
Behaviour, he is not to be any moze truſted, Eiving a Man the 

Lie in Weſtminſter-Hall, o; in any great Concourſeof People, 

is a Beach of the Good Behaviour. At laſt the Court : vent 
awarded a Procedendo as to the Aſſault, foꝛ they may have 327. 

a — to puniſh by Inkozmation, fuch as aflault the Ma⸗ 

Biſtrate. 


146 


Shirly and Right. 


Capias ad Satisfac. iſſued upon a Judgment after a A C-. 5s. af. 

Pear and a Day, without a Sci. Fac. and the Sheriff exe- 0 Yer, 
cutes it, and after ſuffers him to eſcape, and an Aﬀton koz Execution 
the eſcape; and if the Sheriff could take advantage of this in ad Eſcape. - 
bar of the Action, was the queſtion; and that he could not theſe 
Authozities were quoted, Mo. 274. 2 Saund. 100. Dyer 175. 


21 H. 7.16. Poph. 205. 3 Cro. 893. 1 Leon. 30. 3 Cro. 271, 


268, 436. 2 Rol. Ab. 560. 21 Ed. 4. 23. 8 Co. 121. | 
| 1 Moun- 
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Moutitagde offered a diverſity, that where the Etroz ap- 
pears on the Fate of the tit it ſelf, the Shrriff is not 
bound to execute it, and by conſequence'if he does execute it, 


he may let che Patty go away again; as if a cap. ad Reſpon- 


dend. be taken gur in Trinity-Term, retoꝛnable in Hillary, fo? 


it ought to bs retoznable the next Term, Vide 2 Keb. 261. 


'4 
* 


2 Rol. Rep. 442. 1 Rol. Abr. 484. Stil. 337. 


Holt, C. J. Fri teal adions ik there comes an Alias Sum- 
mens, they gibe an intermediate Term befoze the Beton 
of it, becauſe of the Statute of Dies in Banco in TUrit of 
Dower. Vide Statiit#: of H. 8. fo! abiivging Michaelmas- 
Term. But in perſonal Aﬀfons, where a cap. ad Reſpondend. 
does lie, it muſt be continned down krom one Term to ano- 
ther, and if ſuch P2ocels tie out 'o* this Court in Trinity- 
Term, retomable in Hillary-Term, the Cauſe is thereby cut 
of Court, fo? if it be not continued in every Term it is gone; 
And if a Sheriff ſhould take one by ſuch P2oceſs, and let him 
o, he would not be liable; beciule the cauſe is out of Court; 
but here is an Execution retoznable at a'ſecotid Term, where 
is the miſchief in this Caſe? Foz the Sheriff is to detain him 
n execution, and he has no oppoittinity at the Retom of the 
lrit to diſcharge himſelf; the Sheriff is to keep him till the 
Court call foz him at the Retozn of the TUrit; and then a 
Habeas Corpus goes to bzing him in, and he is delivered to 
the Pziſon of the Court, and ik the Court think not conve- 


tent to hade him the nert Term, but will ſkip a Term, where 


is the Harm of that? Fo2 let the Retozn be when it will, he 


is to be kept in Cuſtody both befoze and after it: But upon 
_ cap. ad Reſpond. it is otherwiſe, fo2 there, by putting in 
Ball, the P2ocels is determined, and by a long Retozn the 


Defendant is hindꝛed krom coming to make an End, and diſcharge 
himſelf of the Aﬀton. But it will not hold to ſay, that where 
the Sheriff is excuſed by the P2oceſs, there he ſhall be liable to 
an Ackion of Eſcape, fo2 an Eſcape of one taken by Uertue 


_of that Pꝛoceſs; fo; if a Writ be teſted out of Term, pet he 
map ſafely execute it, but the Plaintiff that ſued it out, can't 


take advantage of ſuch TUrit : And this was Sir John Len- 


_ thal's Caſe: So he ſaid in the Pꝛincipal Caſe, this at moſl was 


but an erroneons matter. And per Curiam, Jadicium pro 
Quer' Niſi. FF 
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ſon Tore 


Libel was in the Spiritual Court, fo2 that ]. S. being the Par- Prohibition 


fon of ſuch a Church, did make hümkelk dunk at the Sa- 2. 


crament, and that he was a CUhoze-Maſter : And upon ſug- 
geſtion, that they would pzoceed to a Depzivation, and that 
the Benefice was a Donative, a Mohibition was granted, 
quoad the ſuing in Oder to depzive, but not quoad the other 
Matter. | Ah ba 7 


George & Pierce. 
JN Dyer to a new Tryal, an Aﬀidavit was read, that one New Tryal. 
of the TUitneſſes had declared that he had got a Guinea 

to ſtile the Truth. Gould, An Affidavit of him who had 

the Guinea were ſomething, but his ſaying is nothing. A 

Witneſſes laying a Wager in the cauſe is no Hindzance to his 

being a Tttnels, fo2 the other has an Intereſt in his Evi⸗ 

dence, which he can't depzive him ok. | 


Per Holt, If an Executoꝛ De fon Tort deliver the Goods Executor de 
to the Adminiffrato2 befoze Acklon brought, he may plead n Tort. 
plene Adminiſtravit: IN Adminiſtration be firſt granted, and 
then another take the Goods, he is not thereby Executoꝛ De 


Ik one be bought up upon an Attachment, you can have Interrogato- 
no moze than his Anſwer upon Jnterrogatozies, and ik he "© 
foxfwear himſelf, he is ſubjeit to a P2oſecution of Perjurp: 


| Vide Cro. Car. 89. 


Per Holt, The Owners of the Gate-Houſe Pꝛiſon have no Gate - Houſe 
Charter to ſue a Commiſſion of Goal-delivery, and it ig Coabdeli- 
hard to maintain a Right to a Goal without ſich a Liberty, — 
and there is an Ad of Parliament, that all Felons ſhould be 
committed to the County-Goal ; and the meaning of it is, if 
there be not a Franchiſe and Power to ſue fo2 Hoal-delivery, 
and luch Suit muff te made in Chancery. 
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Domi- 


32 


ti do. 
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Poſſeſſionon 
an Inquiſi- 


tion. 


Record. 


' 'Monſtrance 
die Droit. 


Non Pro,. 


* 
- 


. Domina Regina & Maſon. 
WP a Man is put out of Poſſeſſion by Uertue of an 
/ Y..... {nquffition retom'd fo2 the Queen, and another comes 
and... pleads his Right, that is a diſfin Recozd from the 
Jnquiſition ; and ſo if another comes and pleads his Right, 
that is another diſtin# Recoꝛd. And if Demurrer be to all, 
then it is determined there, o2 may be ſent into this Court to be 
argued and determined; but if Iſſue be joined in it, then the 
way is to award a Ven. Fac. out of Chancery, retomable at 
a Day certain in the Queen's-Bench. And the Recozd is de⸗ 
livered hither per Manus of the Chancelloz, &c. to be here 
at the Day of the Retom of the Ven. Fac. but the Jnquiſition 
is never ſent hither ; but the Party comes in Chancery, and 
complains his being aggrieved by the Jnquiſition, and pꝛaps 
he may be admitted to ſhew his Right, and plead againſt 
the Jnquiſition, and that is a Monſtrance de Droit ; and all 
the Operation of the Jnquiſition is to make Title fo2 the 
King, and the Party comes in as Plaintiff, and either tra- 
verſes it, 02 ſhews his Right conſiſtent with it. And if he will 
traverſe it, he muſt ſhew Title in himſelf. The Caſe of Jef- 
ferſon & Dawſon was part on Demurrer and part on Jſſue, 
and if there be a Miſpleader and a Repleader awarded, that 
muſt be in this Court; and where there is Iſſue and De- 
murrer, and the Party will not pꝛoceed on the Demurrer, 
the Court will give Judgment on the Demurrer; and tho' 
ſome Books have a ſaying, that a Reco2d may be ſent out of 
Chancery hither, even upon Demurrer, J would fain ſee 


where it has been done, per Holt. 


Foſter's Caſe. 


NE took out a Irit, and the Defendant voluntarily 

appeared, and gave Notice to the Plaintiff's Attozney of 
Bail filed; the Plaintiff does not declare, Defendant ſigns 
a non Proſeq. fo2 want of a Declaration. Vide Statute 
8 Eliz. and 13 Car. 2. And Holt held it well enough, 
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Cay & Croſs. 


T ÞE Pſaintiff bꝛought an Aion on the Caſe foz a falſe 


Retom to a Mandamus to ſwear him Common- Coun- 
cil-Man, fo2 the Borough of Totneſs; which by Charter 
from Queen Elizabeth the manner of their Eledion was chalk⸗ 


HMandamus. 


Corporati- 


On. 


ed out fo2 them; and a Uſage was given in Evidence to a Verdict. 
-Jury at the Bar, that the Election had gone quite contrary, 151 lat Bar. 


which Uſage was allowed to be good Evidence of a By Law 
- whereupon it was founded? So the Counſel on both ſides con- 

ſented to have it found ſpectalſy, and to have it determined 
by the Court; whether ſuch a By-Law and a long Uſage 
purſuant to it, could alter the direXton, oz rather annihilate 
the dire#ion of the Charter? And the Jury having given their 
UGerdick in private over Night, laid, that they had found the 
matter ſpecially, and the next Day in Court delivered their 
Gerdick fo2 the Defendant generally, and would give no Rea- 
ſon fo2 it, no2 be moved to depart from it. And hereupon a 
new Tryal was moved fo; and the Caſe of Wood and Gun- 
ſton in Stiles, and a Caſe of the Welſh Dꝛovers were quo- 
ted fo2 new Trials, after a Trial at Bar. And tho' the 
Court were very much diſſatisfied with the Jury, and Holt 
ſaid, he never had known the like, and that he would have but 
little value fo2 the Ucrdit of a Jury that would not at a Judge's 
deſire declare the Reaſon which had induced them; and that 
us the Judges do publickly declare the Reaſons of their Judg- 

ments, and thereby erpoſe themſelves to the Cenſures of 


ail that be learned in the Law, and yet there is no Law oblt- 


ges them to it, but it is fo2 publick Satisfaction; fo the Jury 
ovght fo2 the lame Realon, to declare the Keaſon of their Uer- 
dif, when required by the Court. Motwithſtanding all this, it be: 
ing a Trial at Bar, the Court would not grant a new Trfal. 


Rice & Serjcant. 


Man has a Judgment fo2 a juſt Debt againſt A. and Prud in 
takes out a Li. Fac. and gets the Sher ff to ſeize the the Lxecu- 


Soeds, but would not let him p2ocecd farther; but ſuffercd tte 42 


Gods to remain in the cuftody of A. the Debtoz: B who has 
allo a Judgment againſt A. fo2 a juſt Debt, takes out a Fi. Fac. 
and the queſtion was, whether he could ſeize upon the lame 

2 SGdodg? 
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Goods 2 And per Cur, He may; fo2 the foꝛmer was a fraudulent 


Execution, and the Sheriff might very well retozn nulla Bo- 
na upon the firſt Execution. 


Smith & Villars. 


Bon Hadi. ÞE Defendant pzetending to be Earl of Buckingham, 
allies, - FT and being arrefted by the Name of J. Villars Arm, upon 
Motion concerning Ball to be put in by him; the Court ſaſd, he 
might without pꝛejudice put in Bail by the Name by which 
he was arrested; beraiiſe being a civil Aiﬀtion, he need not 
join in the Recognizaiice, as the cuſtom is in criminal 
cauſes. And that in the Caſe of the Earl of Banbury, who 
was indicked by the Name of George Knowles Eſq; becauſe by 
the courle of the Court he ought to join in the Recognizance, 
And ik he had entered into one by the Name of G. K. it would 
be an Eſtoppel upon him; therefoze the Court indulged him to 
bing others who gave Bail fo2 him, by the Name of G. K. 
Eft; fo2 their At could not conclude him. 


Domina Regina & Mayor, Cc. Carliſle. 


Attachment. A Attachment granted againlt him fo2 Pꝛoceeding after 
5 a Certiorari delivered, 


Submiſfon. A Submiſſion of a Batter to a-Reference is no flay of 
— fo2 that Matter, if it is not particularly ſo agreed on: 
er Cur. 


Copyhold. A Cepyhold Eſtate is not to be ſeized upon a Recogmi⸗ 
Ng änce: ber Holt. —— 


Date. Per Holt, If a Deed has no Date, 02 an impoſſible Date, vou 
may declare, that the Defendant by his Deed on ſuch a Day 
and Pear did ſo and ſo, and upon Oyer there will be no vari⸗ 

ance; but if you ſay that by his Deed of ſuch a Date, oz 
bearing Date ſo and ſo, and upon Oyer the Deed has no Date 
02 an impoſſible one, it will be a Aariance. 


3 Note, Jt was ftrongly inſtanced by Lutwitche in the Com- 
mon-Pleas, that a Tolt did not lie in a Perſonal Aqion; and 
the Court fecmed to be of the lame Opinion. <p 

| bs Holt. 
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Holt, It would be a Rule foz the future that upon moving G n 
of Jnvitments here by Certiorari, we ſhould not hear 9otton 
in Arreſt of Judgment, till the Dekendant has appeared. 


Queen & Blacket & Robinſon. 


T Save was given to file an Jnfozmation pro Malegeſturs Informati- 
againſt them, fo2 pꝛocuring a Gentleman's Son to mar- on. 
ry a Moman of infamous Reputation. 


Brooks & Stroud. 


Tas were made Executoꝛs, and an Arion bzought by Abztemens. 
them; they ſet fo2th, that they were made Executors, X<!p-oiitter 


and that they both did p2ove the Tal, and by the Pꝛobate 


pꝛoduced it appeared that on? only pꝛoved it; and the mat- 
ter being Pleaded in Abatement ; Plaintiff has Judgment 
Ouſter, and 21 Hf. 4. was quoted: Two were made Executoꝛs; 
one of them pꝛoved the Mill, they both have the Right in 
them; and the other can't refuſe till after the Death of him 
that pzoved, but then he may: It one of them is ſevered, 
the other ſhall go on. 


Duke of. Norfolk's Caſe. 


7 Erdi# was in Eaſter-Term , and befozy Judgment the Death inet 
Plaintiff dies: Per Holt, That ſhall not hinder the Jupg- Verdict and 
ment from being entered, p2ovided, ſays the Statute, it be J dSweur. 
with en two Terms after. And as to the Statute of Frauds 
and Perjuries, that only requires the Time of ſigning Judg⸗ 
ment ſhould be enterred on the Roll, and that is only fo 
the benefit of Purchaſers ; fo2 if Judgment be figned in Ua- 
cation, pet it is entered as of the Term befoze ; and none bit 
a Purchaſer ſhall be admitted to ſay, it was ſigned at any 
o'her Time; and it is the courſe of the Court to let all 
things be done in the Uacation, as of the Term befo2e. 


Jn Caſe of Tenants in Common, there muſt be an adual Ecctment 


Ouſter of one by the other, oz clſe he ſhall not be compelled to 
confeſs Leaſe, Entry, and Ouſter: Per Holt. 


In 
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Bailand In Sci. Fac. againſt Bail, the ſecond muſt be teſted on the 
Sei. Fc. Retom of the firſt, and both can't be taken away at a Time; 
there ought to be 15 Days incluſive between the Teſte of the 

firſt and Retozn of the ſecond, per Eundem. 


Information. Infoꝛmation filed againſt one foz dzawing in ſeveral to 
Gaming: play with him foz Boney, and putting falſe Dice upon them: 


Ex motione Salkeld. 
Domina Regina & Templeman. 


Plea Cul. : Fter Pleading guilty to an Jndi#ment, you map give 
——_— any thing in Evidence that juſtifics the Fai, oꝛ pꝛobes 
, him not guilty of the Fai; fo2 the Entry is non vult con- 
ttendere cum Domina Regina, ſed pon. ſe in gratiam Cur. And 
it is not like the Caſe where one is found guilty by Uerditk. 


Smith & Angel. 
Debt by Ex- U by Plaintiff and his TUlife as Erecuto2s of M. F. 
my againſt Defendant as Son and Heir of J. A. upon ſeve⸗ 

who pleads Cal obligations by which the Father did bind himſelf and his 

rien per Diſ- Heirs, upon ſeveral cond:tions, &c. Defendant confeſſes the 

Re * Afton, and that the Bonds are the Deeds of his Anceſtozs; 

Se. ſpecially, but ſays that his Father was ſeized in Fee of four Parts in 

Replication fix ot ſuch a Cloſe, and of three Parts in four of another 

and Rejoin- Cloſe ; and of three Parts in four of a Meſſuage, and J\- 
der. ſues and pꝛofits thereof: That the ſaid Obl:go2 in his Like⸗ 

Judgment Time by his Indenture bearing Date, &c. a counter⸗part 

pro Quer Whercof he produced in Court, did demiſe the ſaid Parts 

generally, and Shares to H. G. fo2 500 Pears; by Uertue whereof he en- 
tered, and was poſſefſed fo2 the Term afo2eſaid ; that the 
Father died leized of the Reverſion which deſcended to the 
Dekendant; that he was thereof ſeized, aud that at the 
Time of crhibiting the Bill, o2 at any Time ſince, he had not 
any Land oz Tenements by hereditary Oelcent, beſides the 
Reverſion of the Tenements afozeſaid ; that after the Death 

of his Father, and the (aid Deſcent 9 W. 3. there was a Suit 
in Chancery between Edward A. C. J. B. and Elizabeth 
TUife ot the Defendant's Father, and the Dekendant, in 
"which Suit it was decreed and adjudged in the laid Court, 
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that Elizabeth ſhould have one third Part of the Premiſſes 
fo2 her Life fo2 her Dower, by Uertue whereof the ſald Eliza- 


beth was ſeized of a third Part of the Pꝛemiſſes fo? her Life, 


and ſo pꝛays Judgment; whether he, as Son and Heir to his 


Father, ought to be charged beſide the Reverſion of the Term 


afozeſaid; and of the third Part whereof the TUite was en⸗ 
dowed when it ſhould fall? The Plaintiff craves Oyer of the 
Leaſe ; by which it appeared, that in conſideration of 300 1. 
he had demiſed the Pꝛemiſſes fo2 500 Years, pꝛovided that tf 
the Father, 02 his Erecuto2s 02 Adminiſtrato2s, paid 501. per 
Annum to H. G. during his Life, then the Eſtate ſhould ceaſe, 
Plaintiff replies, that the Defendant after the Oeath of his Fa- 
ther entered, and was thereof ſeized, and took the p2ofits, be- 
ſides the. third Part to his Wife, which would be fuficient to 
pay the 501. a Pear, and ſo pꝛays Judgment; Dekendant rejoins 
and ſays, he did not enter modo & Forma, and concludes to 
the l And Plaintiff demurrs. 


Holt delivered the Opinion of the Court after ſeveral Ar- 
guments at the Var, and ſaid, Jt was not doubted, but that 
the Plaintiff ought to have Judgment, but the queſtton was 
what Judgment we ought to give him; whether a ſpecial one, 
to have. Erecution of the Lands and Tenements mentioned 


in the Plea, o2 generally againſt him as Heir to his Anceſto2? 


We have conſidered both; and we are of Opinton, there ought 


to be general Judgment againſt the Oefendant, by which his 


Body, his Goods, his Lands, which are not Aﬀets, may be 


taken in Execution, 


Two things are conſiderable herein, 


1. The Pleading of a Reverſion of a Term foꝛ Years made 
by his Anceſto2s; whether Pleading a Leaſe fo2 Years, be 


good and allowable in a Defendant ſued as Heir to his Ancel⸗ 


tors? Mhether that be ſufficient to hinder the Plaintiff from 
immediate Execution. . LEED 


2. Ik Pleading of an Alignment of Dower to the Nlike 


and that he had a Revetſion expectant thereupon by Court of 
Chancery, be good ? 


As to the firſt, *the Caſe is this: A Man by Bond obliges 


Himſelf and his Heirs to pay lo much Boney, then makes a 


Leaſe fo2 Years and dies, whereby the Reverſion in Fee de⸗ 
ſcends to his Heir; the queſtion 11 CUhether the Heir may 


Plead 


Opinio Curis. 


1 Point. 
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plead this Leaſe fo2 Pears in bar ok Execution, 92 confeſs 


- Aﬀets ; without taking Notice of the Term fo2 Years? There 


are indeed ſome few Pꝛecedents, and J have known it p2zaitt- 
ſed where it was pleaded: but J am not willing to deliver 
my Opinion as to that Point now, becauſe the caſe does not 
require it; but it ſeems to me, as it ſhould not be matter ly- 
ing in the Mouth of the Defendant to plead any ſuch mat- 
ter; fo2 he might without danger confeſs, that he had Aﬀeets, 
without taking any Notice of the Leaſe, Note, That makes 
compleat Aſſets ? To have the Freehold and Inheritance of the 
Eſtate deſcend to him, and that he has from his Anceſtors ; 
therefore he has compleat Afſets. Ik it were a Leaſe fo2 Life, 
made by the Anceſtoz, and only a Reverſion in Fee erpettant 
thereupon had deſcended from the Anceſtoz, that would not be 
Aﬀets in Poſſeſſion ; but a Reverſion in Fee erpettant, upon 
an Eſlate fo2 Life; and there he had not a Fre:hold, as here 
he had, but a Reverſion erpetant upon a Freehold ; beſides it 
appears by the Statute of Gloceſter, and of 21 H. 8. That the 
Common-Law, did not much regard Eſtates fozYears, fo2fuch 
Eſtate was ſubje# altogether to the Mill of him in Reverſion : 
Fo? if he in Reverſion, had ſuffered a recovery by colluſi on oꝛ de⸗ 
fault, the Termoꝛ was bound by it; and his Term was loſt with- 
put remedy, as appears by the Comment of my Lozd Coke, upon 


that Statute. 2 Inſt. 321. 1 Inſt. 46. And after the Statute 


of Gloceſter, which gave Termo2 fo2 Pears liberty to 


come and falſifp a recovery had againſt Tenant in Rever- 


ſion. Again, Leaſes fo2 Years becoming moze conſiderable, 
and yet mo2e pꝛecarious, becauſe of the frequency of common 
recoveries, which now became a common Conveyance, the 
Statute of 21 H. 8. became a further remedy fo2 Termozs ; 
yet notwithſtanding theſe Statutes, it never lay in the Mouth 
of a Tenant to a Precipe to plead a Leaſe fo2 years, o2 to 
ſtap Execution upon any ſuch Plea, Ik an Allie be bzought 
againſt Tenant fo2 Life, he can't ſay there is a Leaſe foꝛ years 
Pꝛecedent to his Right, tho' Tenant fo? years himſelf may 
falſify a recovery againſt him in Reverſion, fo the ſame rea- 
ſon holds in this Caſe : Fo? the obligation of the Father at- 
taches upon the Land, being Aﬀets in the Heirs hands, as 
Brown Aﬀets 9. Sci. Fac. grounded upon a Fine to Execute a 
Fine, whereby Lands were conveyed by grant and render to 
one and his Heirs in Tail; Tenant pleaded a TUarranty ok 
the Anceſtozs of the Plaintiff, and that Allets deſcended to 
him, Plaintiff replied that the Aſſets that did deſceny were 
Extended fo2 the King's Debt, and it was not held a good 
Plea, becauſe the Freehold and Jnheritance vid deſcend; _ 
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they were pꝛeſent Aﬀets, if it be ſo in caſe of a real Lien ſg 
as to bind the Land, in Caſe of Warranty, fure the ſame 
reaſon where the Heir is charged upon Account of Aﬀets, in 
an action of Debt upon the Lien of the Anccſtoz, the Books ſap 
he might Plead a Leaſefo2 Pears as to the value of the Aﬀets, 
lozaſſets in real Aﬀion is no moze than Aﬀets are wo2th ; fo 
thatif Plaintiff is not to have it diſcharged of the Term fo2 
vears, the Reverſion is leſs wo2th; then if it be a good Plea, 
the conſequence is that an immediate extend. Fac. do go to 
appꝛaiſe the Reverſion upon Jnquiſition taken, and then to de- 
liver it to the Plaintiff to Enter into it; when it falls in 
Poſſeſſion, as in Dyer 246. Debt againſt an Heir who plead: 
ed he had nothing but a Reverſion erpetant upon an Eſtate 
fo2 Life, Plaintiff joins with him and takes Judgment upon 
the confeſſion ; and to have Execution when Keverſion falls 
in Poſſeſſion; ſo if this be a good Plea, the fame muſt be 
done here. Hern's Pl. 307. fs a Precedent of this matter. 
There is no milchtef to him in Rematnder, noꝛ to the Leſſee, 
fo2 he will defend his Poſſeſſion in Ejeitment, by vertue of his 


Leaſe: But we don'tgive any concluſive Opinion in this Matter. 


2d Point. The Dower to the like is ill plcadcd, ko; it is 
not ſaid that the Mike was Endowed by metes and bounds, 
no2 that the Loꝛd Chance 1lor dib Endow her; but that there was 
a Decree in Chancery, by vertue whereof ſhe was Endowed; 
and that is not to be underſtood, foz the Chancellor has no: 
thing to do in Aﬀfigning of Dower, but in Taſe of Lande 
holden of the King in Chivalry, and the Heirs being in 
Wardſhip to the King ; and in ſuch Cafe, when ſhe came in 
as his Mike, and pꝛaped to be Endowed, fo2 the King's Title 
appeartng on Recow, a Recod was neceflary to find her 
Title; and fo an Jnquiſition was taken, and upon her being 
found thereby, to be his Tutte, the Chancellor uſed to Afign 
her Dower, 92 to award a Commiſſion fo? it. F. N. B. 363. 
And this was the Legal way fo2 the Wife to Recover her Dow⸗ 
er of Lands in the King's Hands, by the reaſon of the 
CUardſhip of the Heir; fo2 as every Guardian might Afligit 
Dower in Paiis, ſo the Dower in Cbancery, is by the King 
hiunſelf, in a Judicial and pꝛoper manner; but koꝛ Chancery 


to decree that the Mike ſhould have ſuch a third Part, woud 


not veſt a Legal Intereſt in her, the heir may do it in purlu⸗ 
ance to a decree; and when he does, the Mike is in by vertue 
of the AMgimment of the Peir, and not by vertue of any de- 
 cxee. Then if the decree be not a Title veſted, he has con⸗ 
on 
4 


keſled Aſſets, fo2 he ſet foꝛth only a Reverſion depending up 


24 Point; 
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Reddidit ſe. 


a Freehold, and does not ſhew there was a Freehold; and if 
the Aſſignment of Dower were good, pro Tanto, pet here 
is two Thirds whereof ſhe was not endowed, and that is 
only charged with an Eſtate fo2 Pears, and that is enough 
to charge him with a general Judgment. Plowd. 420. comes 
home very near to this Caſe in every reſpe#. Jt is Debt 
againſt an Heir if he plead any Plea, that is not a ſufficient 
Bar, if he ſuffer Judgment to go againſt him by nihil Dicit, 
02 confeſſion, it ſhall be a general Judgment; becauſe there is 


no wap fo? the Heir to defend Himſelf, but by letting fo2th the 


Truth, what Aﬀets he has, where they lie, and ſo open the 
Truth of the Caſe to the Plaintiff; and let him take what 
Benefit he can of it, and if he does not do this there ought 
to be a gencral Judgment againſt him, as well as upon demur⸗ 
rer. This Authozity was murmured at, but there is not a Tow 
of it but what is good Law, Vide Mod. 520. 3 Cro. 639. the 
lame Caſe, It the Heir will confeſs that he has Allets by 
deſcent, in ſuch and ſich places, beſides which he has no moze, 
and the Iſſue is that he has moze, tho' he confeſſes enough ; 


vet if moze Aſſets be found, there ſhall be a general Judgment. 


2 Leon. Vent. 11. 


Jn this Caſe, it is not in the Power of the Court to give 
ſpecial Judgment, ik the Plaintiff docs not deſire it, fo2 it 
would be Erroneous. 2 Rol. Abridg. 71. Ik it be by conſent 
of the Plaintiff, they may give a ſpectal Judgment: But how 
can we do ſo here? if it be upon the confeſſion, we muſt allow 
the Plea good, that is, that tis a Reverſion expeckant upon 


an Eſtate fo2 Life, when it does appear that it is not ſo. It 


he had pleaded that he had only a Reverſion erpefFant upon an 
Cſtate fo2 Life, and the Plaintiſf had replied that the Tenant 
was Dead oz had ſurrendred, and it is ſo found by Uerdit ; 
ſure there muſt be a general Judgment, becauſe he has pleaded 
a falſe Plea in Bar of the Plaintiffs Execution; and it ap- 


pearing to us, that there never was'ſuch an Eſtate fo2 Life 


in being, it is of the ſame Effet as ff a Uerdi# had ſo found 
it, Let the Plaintiff Have a general Judgment. 


per Holt, Lev. Fac. is not the pꝛoper P2oceſs of a Hun: 
d2ed-Court, but it is a Diſtringas, but Levari may be by 
cuſtom, Vide ante Fol. 1. | | 


Upon bringing the Bail⸗peice to Mr. Clark, and. giving him 
latistaction that the Paincipal rend2ed himſelf befoze, o2 upon 
the Retozn of the ſecond Sci. Fac. he will give you a diſcharge 


02, Supexedeas of the Sci. Fac. per Holt. Domi- 


Ld 
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Domina Regina & Ogden. 


A N Oder affirmed at the Quarter Seffions of the Peace Highway. 
A fo2 the County of Dorſet, it was an O2der of two Jul⸗ 

tices of the Peace of the laid County, founded upon a clauſe 

in the Ac of Parliament, in the 8 W. 3. fo2 enlarging the 
Common Highways, Vide the clauſe : There was an Ad 

quod Dampnum ſued out, and an Ad nullius Dampnum re- Ad quod 
toꝛned; and an Ower thereupon made fo? the incloling ſuch P 
an Ancient Highway, and ſetting out a place foꝛ another in 

ſuch a place; and an Appeal from this Oer to the Seſſions, 

and there the inclolure is declared, to be a great Nulance to 

the whole Country, ſeveral exceptions were taken to the D2- Order of 
der of the Juſtices at the Quarter Seſſions, Seſſions. 


1. That it did not Appear to have been at the nert Quar- Exceptions. 
ter⸗Seſſions after the Der made. 


2. An exception was taken to the whole Purpozt of the 
Oper ; that it did not Appear by it, what the TUay to be in- 
cloſed was, 02 what the new May, without which there was 
no certainty ; what the Subjet matter of the Appeal was; fo2 
this being a Method that the Statute has Dwained koz the 
Determination, and making a Final end of the matter : Sure 
then that Thing whereof a Final end is made, ought to 
Appear very certain. : 


Jt is fit to conſider the very Statute, what Alterations 
are made by it, and what not. 


1. It is to be known that this Clauſe does not alter at all 
the nature of the TUrit, of Ad quod Dampnum; but that 
Crit is the ſame as it was befoze, and to be pꝛoceeded on, 
as if this Statute had not been made; there are not any 
wows in the Statute, that do alter the nature of the TUrit, 
no2 the method of Pꝛoceeding thereupon, tho' there be ſome- 
thing added, 


2. This TUrit after it is Executed, is to be retozned into 
the Court of Chancery; and in that Caſe the Sheriff having 
taken an Jnquiſition, makes a Retom thereof indilate; ſo 
are the Mods of the TUrit, ſo * now the TUrit Cee 

nable 
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into Chancery; and fo? this Reaſon it is, that if the Queen 
ſee thereby, that there is no harm to Enclole ; that ſhe may 
grant Leave to don ſt, and in O2der to that the Jnquiſition 
muſt find that it is Ad Dampnum nullius, and there can be no 


Foundation of inclofing without ſuch a Retom. 


3. Without Licence oz grant to Jnclole the old way, tho' 
the Tnquifition find that ſuch inclolure would redound to the 
Damage of none, and it be ſo retomed ; yet none could law⸗ 
fulfy Incloſe, oz if he did he would be guilty of a Nuiſance ? 
Foz it is not the Jnquſſifion and Retom, that gave any Au⸗ 
thozity to incloſe, but the Licence of the Crown grounded 
thereupon : And when there was tuch an Inquiſition, Retozn, 
and Licence, without any traverſe of the Jnquiſition ; upon 
incloſure made, there was an alteration made of the lay; 
and the old Way cealed to be a TUay, and the new one let 
out, became the common Highway. 


It would be a ſtrange conffru#fon upon that Clatiſe of the 
Statute, that a Man ſhould have a Right to Jnctoſe with- 
our a Licence, to make ſo great an alteration; as to make 
the finding of an Inquiſition, tantamount to a Royal Licence: 
Fo? tho' the Tnquiſition does not find it to the Damage of 
any Perſon ; yet it is in the Election of the King o2 Queen, 
to let the old one ſtand o2 not. And there is nothing in this 
Ack to indute us, to make ſo great a Leap, as that is. 


Suppoſe, an Jnquiſition be taken, and retoned into Chan- 
cery, that would be a foundation fo2 a Licence; fo? the 
Wozds of a TUrit are, what harm would it be to us, oz to 
any of our ſubjefs, that ſich a Way, deſcribing it in cer- 
tainty, ſhould be incloſed; and a new one deſcribing in the 
fame manner let out: But pou will lap that the Ad quod 
Damnum, is now under the conulante of the Juffice of 
Jeace, and an Appeal thereupok given to the Seſſions; 
ow tan it then, go into Chancery? Uery well, if the Sheriff, 
after Jnquifition taken, does get it enrolled as the Statute 
requires ; retoms it into Chancery, as he is bound to ds 
by the command of the TUrit : And all that the Statute re- 
quires is, that the Inquiſition be enrolled, at the next Quar- 
ter Sefſtons; and if it be, and no Appeal from it, oz if 
there be an Appeal and a Judgment thereupon, fo2 the Inqut⸗ 
kition, the Travttfe ts thereby taken away: And it is a good 
Plea to a ttaverſe, that the Jnquiſition was enrolled, * 

f 1 Þ- 
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appeal, o: that an Appeal was bzought : And the Judgment 
koꝛ the Jnquiſition, | 


It may be asked, when the Appeal is to be bzought, the 
words of the Statute are expꝛels, that it be at the next Hel⸗ 
fions after the Jnquiſition found; but they ſay farther, that 
it is to be by the Perſon grieved by the incloſure ; ſo that 
you mult take both the CUows together, that is, it mult be 
at the nert Seſſions after the Jnquifition taken, and the Jn- 
cloſure fo2 it can't be ſooner; fo2 till Jnclofure there is no 
grievance: And it muſt be ſomebody aggrieved by the Inclo⸗ 
ſure. Here is indeed an Jnclolure ; but it is not an Inclo⸗ 
ſure by vertue of the Inquiſition, accodwing to the Ad quod 
Damnum, fo2 it is without Licence; and not by the Autho- 
rity of the Ac of Paritament; and therekoze not ſuch, as does Inquiſition 


oblige the Party to Appeal. Therefoze per Totam Cur. the quaſhed. 
Inquiſition was quached. | | | 


Per Cur. & omnes Clericos, It fs itrregular to ſign a Signing 
Judgment, without ſerving a Rule to bzing in a Recow, And Judgment. 
a Judgment was ſet aſide fo2 want of it. 


No Man tho by conſent of Parties can be Attozney of Attorneys. 
both ſides, per Cur. 


Court many Times, will fix the tranſitozy Action, where Tranctory 
the Defendant has not had pꝛobability of an indifferent Trial, Action. 


Domina Regina & Clerk. 


ER Cur, An Inkozmation tried at the Bar is not with⸗ Informati- 
in the late Statute of giving coſts againſt the P2oſecu- Colts, 
toꝛ; fo2 that ſays, the Party ſhall enter into a Recognizance © 
of 201. And that Party ſhall have a Sci. Fac. thereupon, but 
20 l. would be too (mall coſts, in the Caſe of a Trial at Bar. 


Per Holt, Jf a Judge who tried a Cauſe, be ſince put out; Judges cer: 
upon a Yotion made fo2 a new Trial, he may certify the "<+- 
Court; what his Opinion was, when he tried the Cauſe. 


Term. 
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Attorney. 
Attachment. 


Judgment 
and Execu- 
tion. 


Anno 1 Annæ. 
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Elvis & Mercato. 


Na Motion to put of a Trial, the Attozney made an of- 
fer Die Lunæ, to bzng money into Court, and a Rule 
thereupon, that the other ſide ſhould ſhew Cauſe; why the 
Trial ſhould not be put. off on thoſe Terms, at which Day the 
other ſide conſented ; ſo the Rule was dꝛawn Ex conſenſu, and 
the Trial put off : And now the Money not having been b2ought 
into Court; an Attachment was granted againſt the Attoznep, 
tho' it was objeed by Mountague, That tho the Attoꝛney had 
made ſuch a P2opolal, yet he had not conſented the ſecond. 


Day, But per Cur, 


1. He ſhall not Aver againſt the Rule, which ſays it was 
by conſent. 


2. We will not have our Attoneys Trifle with us, and 
make a }P2opoſal to Day, and fly from it to Moꝛrow. 


Read & Tregeagle. 


R gave a Bond and Judgment to T. defeaſanced upon pay- 
ment of Money on luch a Doy certain; and it was 


agreed by the ſame Deed between the Parties, that T. ſhould 
not ſue any Execution againſt R. befoze the 16th of July, the 
15th of June IT. ſites out a Fi. Fac. delivers it to the Sheriff, be- 
. foze the 16th of July, and gets it executed on the 16th of July, 
upon Demand and Monpapment. And Broderick moved to ſet 
it aſide, fo2 that the Plaintiff by bzeaking his Agreement, had 

in⸗ 


. * — ” 
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incapacitated the Defendant to perfozm ; fo2 by the delivery of 
the Writ to the Sheriff, the pꝛoperty or them was bound; 
ſo that he could not lell any of them, to raiſe the Boney, 
But per Cur. Since it is fo2 a juſt Debt, and Judgment 
executed, we will not now undoe any thing; fo2 perhaps, that 
would be a means to fruſtrate the Judgment: And beſides, 
vou have no Dath, that any Purchaſer was deterred, by Rea- 

ſon of taking out and delivering the Writ ; and here R. had a 
good Remedy, by Action of Covenant. 


And my Lo C. J. remembꝛed the like Cale; where Co⸗ 
venant was brought, and Damages thereupon recovered: 
And they all ſaid the Rule was, where a miſchief was on 
either ſide, and a Remedy on the one, and none on the other, 
they would ſuffer that to continue, againſt which there was 
a Remedy, wa 


and Holt ſad, An Audita querela would not lie in this 
- Caſe; becauſe that would pull up all by the Roots, and avoid 
the whole Judgment. 


-. After Writ of Erro2- ſued out, if a Sci. Fac. be bꝛbught Error. 


againſt the Plaintiff in Erroz, to ſhew Canſe why there 
ſhould not be Execution on the Judgment; the end of it 
is, to compel the Plaintiff to aſſign Errozs , Execution 
ought not in ſfritnels to be taken out, till non Pros' en⸗ 


Aſſumpſit by Adminiſtratoꝛ, foꝛ Goods ſold and delivered by Amend- 
his Inteſtate, and a Pꝛomiſe likewiſe to him. Dekendant ment. 


pleads non Aſſumpſit infra ſex annos to the Plaintiff; Plain- 
tiff replies a pꝛomiſe to the Jnteſtate within fir Years, and 
Iſſue thereupon, and Uerdi# fo2 Plaintiff, And this being 
moved in Arteſt of Judgment; and appearing thus upon 
the Recozd of niſi prius; Per Cur. Jf the Paper-Book, oz 
Copy of the Jſſie was right, we will amend it; and made a 
gueſtion, whether it be not within the Statute of Oxford? 


Holt, Conkeſſion is the wozſt ſozt of Evidence that is, Evidence: 


if there be no Pꝛook of a Tranſafion oz dealing, o2 at leaſt 


_, pꝛobability of dealing between them; as here there was, the 


© onebeing a Sailor, and the other a Captain of a Ship. 
N Withers 
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Execution. 


And Proceſs 


thereon in 


Ejectment. 


| Withers Harris. aps = 
LI. Jf one will take out Execution within a Pear 
aͤkter Judgment, he may continue it down after the Pear 
by Vicecomes non miſit breve, without being put to a Sci fac“. 
And he ſaid, he had known it adjudg'd on Debate, there was 
no need ok a sci' fac to have Execution in Ejeſtment akter 
the Pear and a Day: But he laid he never could agree with 
that Opinion, no2 ſee any Reaſon fo2 it. Foz in all real 
Aﬀions, as upon Fine Sur conceſſit, there muſt be a Sci fac 
after the Pear; and all the Court were of the ſame Opinion: 
But it was referr'd to the Maſter to examine, Ulhether it was 
after the Pear oz not, 02 whether there had been a Vicecomes 
non miſit breve, of any Execution taken out within the Pear? 
And it appearing on Examination to be after a Pear and a 
Dap, no Pꝛoceſs taken out within the Pear, held, it could 
not be the Pꝛocels in Ejetment; fo2 Execution is an habere 
fac poſſeſſionem fo2 the Term, and a Fi fa fo2 Damages. 


per eundem, Pou can't change your attoꝛney without Leave 


ok Court, to be obtained on Potion, though he be hex. lo 


Bail. 


| Iſſue. 


great a i 
L 


Wood & & Su on, Marſhal of the Court. 


Udgment was againſt him in Debt fo2 an Eſcape ; and he 

- ought Writ of Erro2, and put in ſham Bail, and ſo on, 
toties quoties, they were excepted againſt. Apon Affidavit of 
this, a Rule was made perempto2ily fo2 his putting in good 


"Bail on uch a Day, oz elle Execution to go. 15" 


"When there is A Special Iſſue tendered, and the other 
Side joins in it, the Book tis ſent back to the Defendant's 
Attozney-z and he has four Days given him, either to join 
in the Illlie o2 to wave it, and give the General one; and 
after the four Days, he ought to fend the Paper back with- 
out any demand of the Attozney-of the other Side; and if 
he fails in it, the other may ſign Judgment fo2 want of join⸗ 
ing in ue: But if the Attoznep will take back the Book 
after the four Daps, and receives Money koz entering the 


Iſſue 
I 


2 
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flue oz making up the Recoz, he ſhall not ater enter r his 44D 
agent. Per Cur &: Clericas. e e 3 ; 8 
2 Plea in abatement. was tech, and a 'Reſpondicd 4 Abatement. 
Ouſter awarded, and the General Jſlue , pleaned: Jt was a 
Queſtion, Jf the Defendant's Attozney ſhould deliver a Copy Copy of the 
of the Aue, Declaration, and the Reco ok the Plea in Uur- 
Abatement to the Plaintiff's Attoꝛmey and pay ko it? And 
the pꝛinted Rule of the Caurt was read, and the Court would 
conſider ok it, though the conſtant Pꝛactice were agreed to be; 
that the Defendant's Attoznep should do it: And it was 
made a Rule, That it lum̃ce fo2 the Future, atter Plea: it 
Abatement overul'd and General Jſſue pleaded, fo2 the De- 
fendant's 'Attoznep to deliver a Copy of the Declaration and 
Iſſue, without any Copy of the Plea in abatement. Note, It 
is a conſtant Pꝛadice koz a Plaintiff! to ſign Judgment by 
Default, foz want of: a Copp ot the 'Ifſue and paying fo? it; 
and ſo execute a Writ ot Enquiry, 1;:! 302 (in g 83 5:50 81 


EBT upon a Bond, a ſpecial Non eſt factum pleated; Now: * 
with a Concluſion of Et hoc parat? eſt verificare; be. # um ſpecia l- 
üdes the Plea relert d to a Condition in the Bond without y pleaded. 
any Oyer had of it, and a Demurrer koz borh Cauſes. As 
to the Firſt, it was ſaid, Jt was either way, videl't, to 
aver oz to conclude - to the Country. And Keb. 3. fol. 132. 
Hill. 25 Car. 2. was quoted. And the Caſe of Day & Roberts D 

in this Court in the Pear 93. to which Opinion Holt inclin d: 
as if in Bar to a Debt upon a Bond, one ſhould ſay, That 

he delivered it as an Eſcrow, ts be deliver'd over as his Deed © 

upon ſuch a Thing to be done; which being not done, the 
Plaintiff got the Deep, Et fic non eſt factum, Et hoc parat' 

eſt, &c. and leave the Plaintiff to tender Illue in the Replt- 

cation. 9s to the other it ſeemed a fatal Exception. Plaintiff oo 
had Judgment. 11716 Judgment; 


Scir' fac againſt Bail who had rendered their Puncipal be- Bail. 
foze a Judge, but he immediately eſcaped, and they moved 
to file the Ball piece, in Odder ta plead a Render of Jzincipal. ; 
Per Cur. Me can't deny Leave to file the Bail-ptece, fo2 with- 
out it they may plead Nul tiel Record” to the Sci' fac; fo2 one 


cant pꝛoceed upon the Sci' fac without Bail-piece be filed. Per 


3 
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Execution 3 Holt, A we ſee one ; age who! there | is a © eben 
by — of this Court, walk in Weſtminſter-hall, we may ſend our 
Officer to take him up if the Plaintiff veſire it, d 
e Exetution. — * 


Falſe Impri- ; pet Holt; JE one be atrelled after 0 Retorn of a kurt, 
ſonment. ftziſe Impziloument lies againſt him chat does ſo arreft him. 
Pere complaint: was made to the Court, That one was ar⸗ 
_ in Trinity-Term, by Uertue of a TUrit -retomable in 
ſter-Term, and a Bail-Bond taken 2 Appearance at "f 
ern the Reton of the Tarit.. | 


per Cur, There is good Matter to plead rade d an Action 
upon the Statute of 23 H. 6. And though Bond de ante- 
dated, pet it may well be done with a primo Deliberar at the 
true Time; and the Fa was rekerr d to the Malter to examine, 
in ozder to punich the Dflicer foꝛ Oppxelſion, 


J. 


Fuller cafe. 


JE being committe to the Queen's-Bench koꝛ a Fine to 
ESD the Queen, and charged in Execution at the Sutt- of 
* . ſeveral others, the Marſhal had a Jealouſy of him and put 

* Irons upon him; upon which he wt a Letter to the Attozney- 
Genetal craving his Help z which being communicated to the 
Court, They owered the Marſhal to keep him accozding to 
Lam, declaring, That it he died -th2ough cruel Uſage, tt 
be Murder in the Jailo?2 : But owning alſo, He might 
juififie putting him in PIE if he kear d an Eſcape, oꝛ if he 
Wn 111 4075 ——_ 


Domina Regina G& 8 


r I Ndiament againſt him, fo2 that he was Communis pocu- 
lator, Anglice, a common Dꝛunkard, and Communis pro- 

fanus Jurator & perturbator my & aſſiduus Domorum tipla- 
toriarum frequentator, A a frequenter of Tippling 


Þouſes, and quaſh'd ; for 1 at the Charge tas too general 
and looſe, 
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- Feme-Sole having a Warrant of Attomey to enter Judg- Wia of 
ment unto her, and married befoze it was enterd; King 3% 
moved, That it might be enter'd, and the Judgment ſhould E 

be to the Þusband and UUife ; and he took a Ditkerence be- 

tween ſuch a Ularrant made by a Feme-Sole, and one made 


to her; fo2 a Marriage in the firſt Place would be a counter⸗ 


mand of the Tarrant, as being to the Diſadvantage of the 


Husband. And fo2thishe quoted a Cale in point, Paſch. g.VV.3. 


where leave was denied to enter againſt Pusband and TWikfe, 


upon a Warrant by the like bekoꝛe Marriage; and compared 
it to the Cale of a Szant of a Reverſion by a Feme Sole, 


who marries another befoze Attoznment, the Gzant is counter⸗ 


manded: But if ſhe had granted it to A. and befoze Attoꝛn⸗ 


ment had married him, an Attoznment after were good, 


1 Inſt. 310. 4 Co. 61. a. and to this the Court inclined, 


But upon reading of the Warrant, it appeared to be to enter 


Judgment as of luch a Term which was now pat. 


Watts & Roſcwell. 


T DE Caſe being again moved, and x Vent. 210. Concluſion 


quoted as an Authozity in point, That the Concluſion of che Ples. 
was bad; for that by the general Concluſion he Had waved 
the ſpecial Matter of the Plea: Fo2 it is a Rule in Pleading; 
That when a Man pleads Special Matter and concludes 


generally, he thereby waves the Special Matter. And it 


was agreed on both Sides, That here he might have pleaded 
general. V. 1 Vent. 210. Keb. 140. was quoted contra. 
But there being no Judgment in Keb. the Plaintiff had Judg- 
ment niſi. Abſente Holt. 


Tf a Judge at a Trial does erroneouſly over - rule a Mat- Bill of Ex — 


ter offered in Evidence, the regular Tap is to tender a Bill ceptions. 


of Exception; pet if upon ſuch a Matter, the Party will 
ſuffer the Trial to go againſt him, it is good Cauſe of a New Tria! 


, new Trial. Per Cur. 


1 of | Hyon 
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Order for 


Removal 


quaſh'd. 


Indictment 
for not re- 
pairing 
Bridges. 


Eyon & Ballard. 


P on Ball⸗ Bond fo2 want of Bail above ; upon 
Motion to ſtay Pꝛoceedings, Defendant produced a Re- 
leaſe under Seal of the Plaintiff, and thereupon the Plain 
tiff's Attomep ſulpeding it, conſented to deliver a Declara- 
tion fo2thwith, aud that the Defendant could plead the Ke⸗ 
leaſe, and ſo try it; which being done, the Plaintiff was non. 
ſuited at the Trial; but after, it being diſcovered to be a no. 
tozious Fozixery, a Motion was made fo2 a nem Trial: But 
the Court ſaid, They could make no Rule in the Caſe, the 
Plaintiff being out of Court upon the Nonſutt ; but fince the 
Rule to ftay P2oceevinits upon the Bau- Bond was not abſo- 
lute, but till the Court ſhould farther Dire, That, ſaid the 
Court, was ill befoze them; and therefo2e, let the Rule be, 
That they ſhew Cauſe why P2occedings ſhould not go on, 
Quod Nota. 


Domina Regina & I. hab de Paroth. de Caple in Surrey. 


R DEB of two Juſtices was to move a Pan and his 
two Childzen out of the Pariſh of C. where he might 
become chargeable, he having not rented a Tenement of 101. 
a Pear. Held, That ſaying they might become chargeable, 
was not well; but it ſhould be, That they were likely to be- 
come chargeable : But it was held, That ſaying they had 
not rented a Tenement of 101. a Pear did ſuffice. Jt was 
held bad ag to the Childzen, fo2 they are only removeable as 
Perſons not ſettled and likely to become chargeadle, o2 ſg 
young as they are not able to pꝛovide fo2 themlelves: And it 


was guach d as to the Childzen. 


Domina Regina & Sir John Bucknell. 


J2ditment was againſt him fo2 not repairing of a certain 
Bꝛidge, &c. which he was bound to repair, Eo quod he 
was Dominus Manerii de la More. And it being moved 
hither after Convition, it was moved by Broderick, That 
there were but thꝛee Mays that a Man could be liable to ſuch 
a Charge, by his Deed, by Pꝛetcription, oz ratione ä : 
that 
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that this here could be none of them; ergo bad. v. Stil. 400. 
Latch 106. Noy. 93. 


Holt, A Wan is not bound to repair a Buidge, becauſe he 
has a Panoz, oz is Low of a Yanoz. 


But it muſt. be ſaid, That this is ſome Charge upon the 
' Mano? that can oblige the Man to repair, and that only can 
de one of theſe two Mays: 


1. That he held the Manoꝛ by the Service of repairing the 
Bꝛidge, &c. that is, ratione tenurz ; and this being a Charge 
upon the Poſſeſſion, is like any other Service fo2 which the 
Tenant in Poſſeſſion is chargeable. Every Tenant in Pol⸗ 
ſeſſion, be he but Tenant fo2 Years oꝛ at Mill, is bound to repair; 
and immediately upon Default of Repair, he is indiiable. 


2. The other way of Charge is by Pꝛelcription, and then 
it muſt be the Tertenant ; and all thoſe whoſe Eſtate he has, 
Did uſe and were bound to repair; and here you neither ſhew 
Tenure 02 Pꝛeſcription. But as to charge to repair a 
Bzidge, it will be well to ſap, that omnes occupat. But 
where one goes to charge the Eſtate of another with any Theng 
fo2 his own Benefit, he muſt either ſay, That he and all thoſe 
whole Eſtate, &c. oz at leaſt omnes terr' Tenentes: And here. 
Judgment was ſtald per Cur. 


Domina Regina Harris. 


AE Ozder of Juſtices fo2 diſcharging an Apprentice upon Apprentice: 
the Statute of 5 Eliz. was quaſh'd, it being not ſigned Order 
by them as that Statute requires. And Cheſhire ſald, That one quand. 


Piece of War could be the ſeveral Seal of ſeveral People, 
putting their Seals ſeverally to it. 


Polit Denning & Cloſe. 


Plaint was levied in an inferio2 Court bekoze the Debt Arrest: In- 


contraited, and anArreſtupon a Pꝛocels upon the Plaint * Court 
adjudged ill: Per Cur. aa þ 


CUrit of Enquiry ſet aſide daily fo? exceſſive Oamagnes. Writ of Fn- 
„ | Lucy d. 


—— et A 
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Excom. cap. 
Retorn. 


Lucy & Biſhop of St. Davids. 
| LA 3 * S, . K 
HE wis taken up by an Excommunicato cap. and in the 
Gaol of Newgate ; and the Crit being not yet retoz⸗ 
nable, he removed himſelf up by Habeas corpus : And per Cur, 
He has no Day in Court, till the TUrit of Excommunicat. 


cap. be afually retoncd, fo2 the command of the TUrit was, 


to take and keep him; and to reto2n the TUrit, how he had exe⸗ 
cuted it: But upon ſuch Beton likewiſe the Party has no 
day in Court, but muſt bzing Himſelf in by Habeas corpus. 
And befoze he can plead to the Writ, it muſt be retoꝛned here 
on Recozd, fo2 the TUrit is to be adjudged good oz quaſh d; 
as it is good 02 bad upon their lea, and the enrolling of the 
CUrit on the Reco, at its Jfluing out, is not enough to 
give day in Court, oz to appear to, and plead. And the 
Counſel of the other ſide inſiſted on it; and obtained leave to 


examine the Hab. corp. which did recite the Writ of cap. 


Plca thereto. 


Si gnific avit . 


with the TUrit 2: And here it was complained of, that a double 
TUrit of Excom. cap. was taken out with a double Reto2n, 


to the cnd if he were taken by one and diſcharged, he might 


be taken up again by the other, and ſo vexed; which Pꝛactice 
the Court did very much dilappꝛove ok, tho' it was agreed, 
there might be two if there were two Ex communications fo? 
the ſame Cauſe: So he was remanded. But being bꝛought 
up again at the Day on which the TUrit was retomable; and 
the Mrit being then retoned, he offered a Plea in Parchment, 
which reciting the ſeveral Writs of Excom. cap. by which he 
had been taken up and detained; one upon a ſigniſicavit of 
Excommunication fo2 not paying coſts, upon a Sentence 
againſt him befoze the Archbiſhop upon his Owdinary Juril⸗ 
dition and the other upon a ſignificavit; upon a Sentence on 
an Appeal of the fozmer Sentence befo2e the Delegates: And 
his Plea was, that he was made Biſhop of St. David's, and 
called to Parliament by TUrit at ſuch a Time, after that he. 
late in Parliament as a Peer; and ſo concluded in Abate- 
ment, becauſe a cap. did not lie againſt a Peer. 


» 


Note, He further ſet fo2th in his Plea, that he was bzought 
up to this Court by Hab. corp. and turned over to the Cuſto⸗ 
dy of the Marſhal, and then pleaded; but the Truth being 
otherwiſe, the Court made him ſtrike that part out of his 
Plea; foz the filing of an Habeas corp. here did not make 


him 
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him a Pꝛiſoner to the Marthal ; fo2 the Court notwithſtand⸗ 


ing, may remand him to Newgate. Another Matter in thelr 
Plea was: Jt begun with a pet Judicium de Brevi pred, con- 
cluding: with unde pet Judicium, &c. But the Court held 


that well, the Plea having begun right. | 1: 


Note, The Queſtion intended was, It a Peer ſhould be ex- Queſtion; 


communicated: and continue ſa 40 Days, what Kemedy ſhall 
there be againſt' him? And it was ſaid, there was none but 
that of being erpelled the Pales of the. Church; and the Com- 


munion of the Faithful : But Powell ſata, Pe knew:no Lam 


but a Cap. Excom. lay againſt a Biſhop, oꝛ other Lom: But 
Holt, The Queſtion is not befoze us; and therefoze let us 
not meddle with it: And he ſaid,” he did not believe they were 
in earneſt with their Plea. | : 


But it was excepted to the ſignificavit as recited in their Sgnificavir. 


Plea, and ſo was the UWlrit of Excom. cap. too, that he was Exceptions. 


condemned fn Coſts, in quodam Negotio Offcii five correcti- 
onis, which was ſaid to be ill fo2 incertainty ; fo2 it was laid, 
the Writ of Excom. cap. ought to recite the ſignificavit 
right, that the Court might know, what P2oceſs to award up- 
on the Statute of 5 Eliz. which in all Caſes of Excom⸗ 
munication, owers the TUrit to be ſent into this Court, 
and entered on the Roll here; and then delivered to the She- 
riff; and in caſe he be not taken thereupon, to iſſue another 
cap. and this in all Caſes, except the nine mentioned in the 
Statute; but if it be fo2 any of the nine mentioned in the 
Statute; then upon a non eſt inventus retoꝛned, to iſſue a new 
Pꝛoceſs with Pꝛoclamation and Penalty. So that the Court 
can't here tell what Pꝛoceſs to iſſue, without the Cauſe be 


certainly mentioned in the ſignificavit, recited in the Excom. 
cap. that is, whether it be one of the nine Cauſes o2 not: 


And they can't judge on the P2iginal ſignificavit, fo2 that is 
not here but-in Chancery ; and Chancery can't relieve them 
thereupon, becauſe they are not to make the Pꝛocels upon it; 
but this Court is. But befo2e the ſain Statute, if the ſigni- 
__ had not certainly mentioned the Cauſe, it was luffict- 
en | 


And Holt put the Caſe of Fowler a Quaker, in this 
Court, ſome Years befoze he was Excommunicated, pro ſub- 
ſtractione decimarum five alior. Jurium Eccleſiaſticor. which 
likewile was judged uncertain : And there, upon conſideration, 

: £ it 
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it was reſolved, that befoze that Statute of the 5th of the 
Queen, the Cauſe necd not be mentioned in the Writ of Ex- 
com. cap. Foz there if the ſignificavit was not good, they applied 
to Chancery, where the TUrit is retoznable ; and there it was 
quaſhed. But the Statute of 5 El. has made great Alteratt- 
ons; which Statute oꝛders, that the TUrit be bꝛought into 


this Court; and enrolled here bekoze it was delivered to the 


Sheriff; lo the Power that was in Chancery befoze the Sta- 
tute, is now taken from it, and given to this Court; koz if 
the TUrit be retomed non eſt Inventus, the Alias cap. ſhall 
go out ot this Court; if it be one of the nine Cauſes, ſays 
the Statute, there, upon Beton of non eſt Inventus, there 
muſt be Pꝛoceſs, with Pꝛoclamation and Penalty; ſo there 
muſt be an Alias cap. if it be not one of the nine Cauſes, 
and if it be, there muſt be an Alias Proceſs, with further 
Pꝛoclamation and Penalty; and this muſt now be the right 
way by neceſſary conſequence of Law: Foz if the ſignificavit 
be in Chancery and bad, there can be no Remedy there, fox 
the TUrit is here, and the Pꝛocels is to be made here; and 
they can't ſuperſede a TUrit retomable here, eſpecially after 
the Court here is poſſeNed of it. Then if the TUrit be there, how 
can we give Remedy accowing to the Statute, if we do not 
know what the Cauſe of Excommunication is? And how can we 
know that otherwiſe, but by the TUrit reciting the ſignificavit? 
fo2 we can't know by the TUrit in Chancery, which we have 
not; and it ought to appear to us to be a Caule of Eccleſi⸗ 
aſlical Conuſance, as it ought to be: And he quoted Trollop's 
Caſe. In the Caſe of Fowler, the Writ was quached and he 
diſcharged; but that can't be done till the TUrft be retozncd, 
fo2 ft can't be done on the Entry made on the Roll, at the 
iſſuing of it out. And tbe Cale of King and Hill, Trin. 12 


W. 3. was, in quodam Negotio concernen. Eruditionem five in- 


ſtructionem liberorum, and it was quaſhed fo2 incertainty, 
And whereas in this Caſe, Powell objeded the Caſe in Cro. 


Car. 196. fo2 there the TUrit only ſaid, koꝛ Non-payment of 


coſts, and held well enough. 


Holt ſaid, That he had upon the Oebate and conſideration 
of the fozmer caſes, viewed many Pꝛecedents; ſome im⸗ 
mediately after the Statute was made, and all of them 
mentioning the Catiſe in certainty; and beſides the Rea- 
ſon of the Thing made it abſolutely neceſſary; fo2 to what 
purpoſe ſhould the Statute enable us to iſiie P2oceſs, and 
to vary our Pꝛoceſs, accoꝛding to the Nature of the Dffence, 
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if we have no means to know the Offence ? And he laid the 
Urit in the Regiſter, was quite altered by the Statute, and 
the UUrit is only pro contumacia : And he ſaid further, We 
are not to iſſue Pꝛocels here, as inſtruments oz Conduit- 
pipes, but Judicially as Judges: Aud it will not be an objec⸗ 
tion to ſay, that we may award Pꝛoceſs at all hazards, and let 
the Party grieved come after and plead to it; fo2 we ſhall never 
grant an ill Writ, that the]Party may avoid it in pleading. And 


as to the Plea of Peerage, he ſaid it was a fooliſh one; and 


the Mrit and his ſitting in Parliament ſignified nothing; fo2 
he was a Peer by being created Biſhop, aud the TUrit and his 
ſitting in the Houſe, added nothing to it. And Oay being 
given to the Queen's Counſel, till Thurſday following, to 
anſwer the Pleas, and object; the Biſhop's Counſel moved to 
have him bailed, and quoted Latch. 174, 204. Mo. 406. Cro. 


Car. 501. where one was bailed after Plea pleaded ; but the 


Court refuſed to bail him. And Powell ſaid, It would be of ill con- 
ſequence to bail him, o2 if they ſhould judge the TUrit good, 
then they would bail a Man, not bailable by Law; and he was 
remanded to Gaol. And being bꝛought up again, he inſiſted 


on his Plea; not waveing however his exception to the TUrit: 


And now Broderick moved, that he ought not to be admitted to e ira. 


plead, by which perhaps the Matter might be finally determi⸗ 
ned in his Favour, without a Sci. Fac. to Mr. Lucy the Pꝛo⸗ 
moter, who had been at the charge of the P2oſecution ; and 

by conſequence concerned in point of coſts, the Excommunt- 
cation being fo2 NMon-payment of them: To which it was an- 
[wered, that tho' the Krit no2 the Statute of the Queen, 
did require the Sheriff to bung him into Court, upon the 
Retom of the Writ; yet the TUrit was retomable, and he 
coming in upon a Habeas Corpus, and pleading to the TUrit, 
at the Day of the Retozn of it, the Court could not deny 
his Plea; and that he was not bound to bzing a Sci. Fac. ta 
which the Court inclined; but if He had come in after the Re- 
ton of the TUrit, and deſired to plead fo2 his diſcharge, there 
perhaps a Sci. Fac. would be neceſſary. And Note, Here he 
had Oyer of the Trit retomed befoze he put in his Plea, 
which was judged neceſſary. Note likewiſe, there were two 
other TUrits out, and the Sheriff retomed upon the Habeas 
Corpus, that he had him in cuſtody upon both of them; but the 
two latter were not yet retomable, one of them being retoꝛ⸗ 
nable the laſt Day of the Term, 1 


And 


Opinio Curiæ. 


Note, 


Fide Supra. 


Opinio Curiæ. 
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And per Cur. His Plea could not ga to them, they being 
not in Court till they were retomed; fo2 the Enrollment of 
them, is only bekoꝛe they are delivered out to inkoꝛm the Court, 
that there are ſuch TUrits gone out; upon which if there be a 
Reto2n of non eſt inventns, they may award a new Pꝛocels. 
02 if it be ill, when it comes back, to receive Plea oz exception 
to it, and ſo quaſh it, and ſet the Party at Liberty; but ſtill 
they are not the TUrits of this Court, ſo as this Court can 
ſuperſede them: And the Chancery neither can't ſuperſede 
them, which was obſerved to be very inconvenient ; fo? here 


would be a Writ erroneouſly iſſued out, and it ſhould be out 


of the Power of any Court of England to ſuperſede it. 


So then the Plea being received, and going general- 
iy to the Mrit, it was again queſtioned, whether there 
ſhould not be a Sci. Fac. to the Pꝛomoter: And that there 
ſhould, were quoted the Caſe of Codrington ver. Rodman 
Jones, and 1 Cro. 168. 2 Rol. Ab. And he compared it to 
the Caſe of pleading a Pardon, where there muſt be a Sci. 
Fac. And Holt faiv, That in Caſe of Pardon by Parliament, 
tho" it extend to all the King's Subjets; yet the Court is 
not bound to take Motice of it, if it be not pleaded, if the 
very Act does not erpeſly command them to do it; and the 
Court ſaid, That the conſideratton of a Pꝛomoter in this Caſe, 
in regard to his coſts, would be different from a Caſe, where 
one ſites fo2 Tithes, o2 fo2 Defamation, oz the like; fo2 there 
the whole Suit is the Plaintiff's: But here the Suit was 
the Queen's, and Lucy only Pꝛomoter. 


Per Cur. One map have a Day given him upon a Hab. 
Corp. fo2 the Queen, becauſe ſhe is always pꝛeſent in Court. 
And if a Man outlawed, be taken upon a Cap. utlagatum and 
bꝛought in cuſtody into Court, upon the Retomn of it, that 
is a ſufficient Oay fo2 the Defendant to plead againſt the 
King: And pet there he can't plead to have Pardon allowed, 
without a sci. Fac. againſt the Party to the Oziginal Suit, 
which Sci. Fac. is to be taken out, and grounded upon the 
Letters Patents of Pardon ſuggeſted ; but the pzeſent Caſe 
is not like that, fo2 here the Pꝛomoter is not ſuch a Perſon 
as ought to have a Day in Court, befo2e the Plea on the 
Excom. cap. be determined. And becauſe they inſiſted upon the 
Plea here, the King's Counſel had Tinie ad reſpondend to 
their Plea. Note, Jt was not ad replacitandum. And here 
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were quoted 1 Cro. 307, 552, 558. 1 Bul. 122. Latch. 174. 


Hole, It has been done, but it is Matter diſcretionary in 
the Court, whether they will do it oꝛ not, And why ſhall they 


do it upon ſuch a Plea as this, which is meer Fait? 


and though Powell ſaid, by the Statute of W. 2. he ought - 


not to be bailed ; yet it was agreed, That Ad did not abſo- 


lutely bind the Court, but that theyhad a diſcretionary Power, 


and it was done not long ago in the Caſe of Daviſon, who 


was excommunicated fo2 teaching without Licence. 
Holt, Jf a Man be taken in Execution, and he bꝛing an Au- 


dita querela, upon pꝛoducing a Deed of Releaſe, and Pzoof 


made thereof, we do bail him though that be Matter of Fact: 
Blit here it is notoriouſly known that the Doctoz is depaived, 
and ſome of the Judges of this Court have been of the De⸗ 
legates when the Sentence was confirmed; aud though judi⸗ 
cially we can't take Motice of that Sentence, it not being 


- Judicially befoze us, yet we can take ſuch Notice of it as to 
guide our Diſcretton by it. And it was ſaid by the Court, 
- That one had never been bailed in this Caſe, but upon ſuch 


Exception taken as the Court plainly ſaw was not main- 


tainable; but accowing to your Plea, a Biſhop can't be excom- 


municated, ſo as to be any way moze puniſhable than in the 


DPumitive Times, befoze the Church had any Help of the 


let aide; Jt was agreed, if this were a common Crown- 


- Lay-Power. And he was committed again to Newgate, 


there being two other Writs on which he was taken, yet un- 
tretom d. 5 


Note, After this and before the Day of retoꝛn of the other 
- Writs, Mr. Attozney-General came and inkonn d the Court, 


That the Doo? had ſerved a Rule on Sir Samuel Aſtry 


Clerk of the Crown, to reply to his Plea by ſuch a Day ; 


G1 
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again they pzayed he might be bailey 3 and fo} Authozfties 


and at the Day he took out a peremptozp Rule to plead, and Rule to Re- 


ſerved it on Mr. Attozney. And becauſe the Court was ac- ?!y- 


quainted by Br. Attozney, That the Queen was concern d in 
Point of Jntereſt, there being an Inkozmation of Jntruſion 
againſt him in the Exchequer fo2 the Tempozalities. And the 


Court were of Opinion, the firſt Rule ought to be on the 
Attoꝛney. General; and fo2 that there never is a peremptozy 


Rule fn the xt Jnſtance, the Rule on Mr. Attomey was 


Caule 
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Now. Cant 0p & Bigt, Bilpoweano), Se. the-Rule ought 0 to be 

gu Sir Samuel Aſtry: But hers the Queen heing coucern'd 

bo Goa of Inteef, it ought to be on _ wore General. 
1 ü = 
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kim © Horner. 
127 was agreed, "That if a Plaintiff accept of a an adignment 


of the Ball- Bond, and the Defendant put in the ſame 
ail that were put into the Sheriff at the Retom of the 


CUrit, the Plgintiff cannot except againſt them; ſecus, where 
be has not taken an Alignment. | 


. It bes Debt upon a Judgment in the Common-Pleas ben · 
nding inc a Ulrit of Erroz, and the Writ of Erro2 pleaded in 


Abatement ; and to maintain the Plea, the Caſe of Cremer 
and Wickett, lately in this Court, was cited. But per 
Poyel, It has been often attempted, but never could obtain; 
8nd fo, he ſaſd, it had been reſolve by all the Judges upon 
Tonfideration had: But he ſaid, The Court would diſcoun 
tengnce fuch Pyoceepings ; and thrrefoze would not hold the 

Party to bail, | ; 


Time o Note here, Tipon Debate about the Time inwhichoue might 
conn” Pleadin Abatement. Pz. Clarke the Serundary ſaid, That it 
had hecn ſettled here, that if a Declaration be deliver d the 
lat Dap of a Term, the Defendant all have four Days 
iu a ſublequent Term ta plead in Abatement. And ik a De; 
claration be dell vered the laſt Oay ok a Term, as ok a pꝛece⸗ 
dent Term, the Party ſhal! have four Days after the afual 
Deltverp of the Declaration to plead'm Abatement. But 
Junge Powell fain, One cauld not. p!cad/ as of a pꝛetedent 
Term without Imparlance ; to wich P Clarke anſwer's, he 
might enter it upon the Poſt⸗Kall without: any Imparlance, 
: and then the Plea is of that Term af which the Declaration is. 
dan Note, The Declaration nut be as of that Term in 
which Ball ts filed; and the Defendant in another Term 
is nat bound to accept a Declaration as of. a Term pece- 
dent. And Yz. Clarke ſaſd, That though by Conſent-the De- 
kendant daes accept a Declaration the laſt Day ok Trinity- 
Term ag of Hihlary-Term, pet he ſhall have four Days in 
Dr to plead n tee 8 _ 
rad- 
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riſhes, was refuſed, becauſe he might enlarge his own 
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Bradford a Quaker-IUdman, being charged on Oath to pail Feme- 


have publiſhed a Book called the Duteh-Catechiſm, was bound Covert. 


to appear at the Old-Baily, and obliged to give four Perſons 
bail in 2001. each ; but being a" Fame-Covert, the was nat 
It is u ffanding Rule of Court; That in a Country Cale stay Pro- 


after an Alize, 02 in a Town Cauſe after two Terms, they OP n 
never ſtop Pꝛoceedings upon a Ball- Bond upon filing common il Bond 


* 


— 
* 


Domina Regina & Lilly. 


did ment koz Aﬀanit and Battery, and tauing out ok the Indiamenr, 
| Cuſtody of A. and B. ſeveral Goods mentioned in the Property. 
Indiament, quæ quidem bona one - J. G. Serjeant at Mace 77A 
to A. and B. then Sheriffs of London, virtute ejuſdem War- 
ranti, to them duly made in that Behalf, then had taken in 
— 20 forms, by Reaſon wheteof they had the Goods in 

uſtodp. | 71 2 W 


1. Exception: Nat laid that the Pzoperty of the Goods was 
in any Body, rhe 5 ay 


2, Not laid that there was any Judgment 02 Execution 


thereupon 2 And fo2 theſe Exceptions it was quach d. 


My Lord Wharton & Sir John Robin on, Mit. 


Trial at Bar concerning Boundaries of Lands: The Pridence, 
{ A Parſon of the one Pariſh, the Land lying in two — A 
Farlon s 
and by Conſequence the Tithes. But one who about ſeven e 
Pears befoze had taken the Pꝛofits under the Title of one 
of the Patties, was received a Witneſs, becauſe now he 
might plead the Statute of Limitation, © rw 


ber Holt, Jf A. be bound in a Bond to B. tu pay him 201. Notice of 
when B. puts in his Anſwer in Canc. there B. to Ning adion, 228 yn 


- ought to give A. Notice of bis having put in his Anſwer, * 


Thomkins 


— — 
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Evidence, 
New Trial 


Thomkins 6 Hill 


TT. was agreed by the Court, That if any Alves of Niſi 
prius allow 0? over-rule Evidence, which he ought not 
to have done, upon application to the Court they will grant 


a new Trial; fo2 all (Urits of Niſi prius ate under the Con- 
troul of the Court out of which they iſſue, Vide ante. 


Execution © 


a Year and 
halt after 


Judgment. 


Argument 
Aga! nft the 
ecution. 


Wichers & Inn 


Uadgment was in Ejedment upon Terms, That there 

ſhould not be Execution till ſuch a Time, which was a Pear 
and a half after; and whether this Judgment couid be exe⸗ 
tuted w thout a Sci. fac. was the ſole Queſtion. 

Mountague, Jt can't; fo2 in all Caſes both of real and 
per onaiAtions, if the Plaintiff take not Execution within the 
Pear and Day, the Plaintiff is put to have his Sci. fac. A Pear 
and a Day [s the Time limited by Law fo2 many Purpoſes, fo2 


Pꝛolecuteng hs Right; as to bung an Appeal, to make clalm ona 


Fine by Common Law and at Tommon Law in a real Action after 


Judgment, if the Party did not ſue Execution within a Pear, 


he was put to a Sci. fac. Jn a perſonal-Atton, he was put to 
a new Ation upon the Judgment until the Statute of W. 2. 
c. gave a Sci. Fac. And the Reaſon was, becaule, that in 
that Time ſeberal Things might happen, which wonld be a. 
good Bar of Execution, if the Defendant had ©Oppo2- 
tunity to plead them, which Dppoztunity is now allow'd by 
the Sci Fac. but nothing is pleadable to a Writ of Exc⸗ 
cution, 1 Inſt. 290. b. 191. a. And the Reaſon why a Sci. 


Tac. lay at Common Law, was, fo2 that in a real Aﬀton one 


could have no other Advantage of his Judgment: But in 
a perſonal Action, where an Action would lie on the Judgment, 


no Sci. Fac. lay in that Caſe ; and he ſaid, No reaſonable Di⸗ 


verſity could be made between the Cale of habere fac. ſei' nam 


and this Pꝛoceſs in this reſpet : Fo2 if a Detendant in Ejeck⸗ 
ment had any Matter pleadable in Bar of Execution in one 
Caſe, why ſhould it not be ſo in the other? And he laid, there 


was but one Caſe that he could find, that affoꝛded the 


leaſt ground fo2 ſuch Diſtindton; and that is, 1 Sid. 35. 
2 Keb. 350. It was a Judgment in Ejetment in the Common- 
Fee 4 K bꝛougbt bither by wm within the Year 


and 
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and DOay, ſays the Book. But the Court took ft to be 

after the Year. The Plaintiff in Erro died, and the Plaintiff 
in Ejeckment took out Execution without a Sci. Fac. and a 
the Pear there ought to be a Sci. Fac. to hahe Execution; of rhe 
Damage, pet there need none to have Pollelllon or the Land, 
und the Book takes. Notice, that it was ſald at Bar, the like 
Judgment had been bekoze given in another Caule: But this 
was - a. Cauſe where the Defendant hütutelt had brought a 
CUrtt: of , Erroz, and after, within.a Peat he died, la that it 
was not the Fault of the Platntiff that Execution was not 
ſued looner. And upon TUrit of - Erto2 ought, if the Plain⸗ 
tiff in Exroꝛ dilcontinue his Writ - 02 it abates, oꝛ Judgment 
be affirmed, though in the mean Time above a Pear paſs, yet 
the Plaintiff in Ezefment ſhall not there be put to a Sci. Fac. 
but where the Plaintiff himſelf Delays koz a. Pear, he ſhall be 


Superſedeas prayed. And the Court ſald, That though akter 


put ta Sci. Fac. Cro Eliz. 706. 5 Co. 88. Gernon's Caſe. 


In Debt upon an -Eſcape, in which the Plaintiff declared on 


a Judgment had by him againſt. A. in June befoze, and that he 


had pꝛoceeded againſt him till he had outlawed him; the De⸗ 
kendant bought a Tarit of Erroz, and the Judgment was 
afirmed in the King's-Bench, and within the Pear the Defen- 
dant A. was taken by a Cap. Utlagat' and the Sheriff ſuffer d 


him to eſcape; and judg'd that the Action did lie, and that he 


was in Execution at the Suit ok the Plaintiff, immediately 
upon his being taken upon the Cap. Utlagat. without any 


Paper, becauſe there were no Latches in him; but if there had 


been Latches in the Plaintiff, there he had not been in Exe⸗ 
cution, without a particular Pzayer made by him to have him 
ſo in Execution, as in Cale of Judgment in Debt: There 
there is a Fine likewiſe fo2 the King, if the Dekendant be taken 
upon a Capias pro Fine after the Pear, he ſhall not be in Exe⸗ 
cution fo2 the Plaintiff without a Pꝛaper fo2 that Purpoſe, 
becauſe he had paſs'd his Time of a Year and a Oay without 
taking out Execution; but if he had been ſo taken within the 
Year, he would be in Execution at his Suit pzeſently ; and 
the Reaſon of theſe Caſes governs the Caſe befoze quoted 


out of Siderfin ; fo2 the TUrit of Erroz being by the Defen- 


dant, which fuſpended the Execution till after the Pear and 
Day, the Plaintiff ſhall not thereby be put to his Sci. Fac. 
there being no Latches in him; and he quoted Cro. El. 416. 
1 Ro. Ab. 899. Cro. Jac. 364. 15 H. . . 
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Argument Peirre Williams, contra. 1. He agreed, That if the Plaintiff 
for the Exe- ould recover his Damages, he ought to bzing a Sci. Fac? be- 


cution: 


e Execution of the Damage after the Year ; fo2 the Day, 
ſai, that was not material, koꝛ the Damages are meerly 


ſe without a Sci. Fac. ag well as in Judgment in Debt. 
2. Pe held, That the Plaintiff might go by way of Sci. Fac. 
if he pleaſe, but contended that it was not neceſſary to do fo, 
Þe lald, the Queſtion in the Caſe in Sid. befoze quoted was, 
CUhether a Sci. Fac. did lie? but it was allowed to be well 
without it. v. 2 Keb. 55. Cole's Cale. And he ſaid, an Habere 
fac. Poſſeſſionem lay at Common Law after the Year with- 
out a Sci. Fac. fo; in afl Caſes where a Man's TUrit was de- 
termined by a Judgment, though he had pale d a Year and a 


1 and therefoze, no Execution can be of them in 
Ca 


Day befoze Execution, pet he had ſome Benefit of his Judg⸗ 


ment; and therefoze, if it were in Debt, he had his Action 


upon the Judgment, being Batter of higher Mature than his 


firſt Cauſe of Acklon; if the Aﬀfon were real, he had a Sci. Fac. 
But in this Cale of Ejeckment, if after the Year he could not 
have an Habere fac. Poſſeſſionem, he was without Remedy; 
fo? it being a perſonal Aﬀfon, a Sci. Fac. did not lie defo2e the 


Statute, and he could not have a new Afton upon his Judg- 


ment; ſa he had no Manner of Advantage of his Judgment, 


if he had paſs'd the Pear and Day; which were very ab⸗ 


ſurd. And the Reaſon of a Sci. Fac. in a real Acton at the 


Common Law, was, fox that the Party might have a 


Releaſe 02 other Matter to plead; and it was thought hard 
in ſuch Caſe to ſtiffer Execution to be without an Oppoꝛtu⸗ 


nitp of pleading, becauſe thereby the F2cehold is not only 


diveſfed, but the Party put to an Acton of an higher Nature, 
which ſometimes the Mature of his Caſe does not allow of: 


But that Reaſon holds not fn Efeitment, fo2 the woꝛſt that 


Lan be, is to ming a new Ejetment, which is determined 
within the half Pear at moſt. He ſaid, it was a Common 


Courſe of Boztgages foz the moze ſpeedy getting Poſſeſſion, 


to give Judgment in Ejeckment; pet if after the Pear, he 


Gould be put to his Sci. Fac. upon ſuch Judgment, it couſd be 


of no great Tſe to him. And he laid, That after Judgment 
one might enter and execute his own Judgment; and that the 


Alliſtance of the Sheriff was only to keep the Peace. 2 Sid. 


156. 1 Ro. rep. 313. Noy 71. Palm. 363. 


Holt, 
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Holt, C. J. As to the taking of Judgment in Ejeäment by Opinion of 


1 it is a Thing not to be much encouraged, and © J. 


never knew any Body uſe it but one; and what Ditkerente 
can there be between this and a real Action? koz quoad the 
Term and Poſſeſſion, it's real. At Common Law; if one had 
a Term of twenty Years to come and were turn d ont, his 
Remedy was Ejetment. as Allize o: Wrlt ok Right was 
foz a Dilleiſin of the Fee-Simple oz Freehold, ſo Ejeũment 
was his Remedy when outed. of his Term, and a Recovery 
in Ejeckment bound the Term and Bight ok it; fo2 if there 
were a Recovery by A. againſt B. it bound him, and he could 
not falſify it, but the Recovery made him a good Title; 
and ſo in Ejexment, a Recovery made a good Title; and 
the Party againſt whom, noꝛ his heirs, cauld not fallify it. 
Now if the Recovery were in a real Aion, you can't 
ſue Execution till after the Pear without a Sci. Fac. And 


why not ſo in an Ejexment ? Foz ik vou have a Judgment, 


and you let it lie ſtill a Pear and a Oay, and it be not hin- 
d2ed by a TUrit of Erroꝛ, (fo2 in ſuc Cale if the Plaintiff 
be nonſuited, oz the TUrit abate, oꝛ Judgment be affirmed, he 
may have Execution without a Sci. Fac.) you ſhall not execute 
it after the Pear without a Sci. Fac. And as to the Statute of 
W. 2. He ſaid he was not ſatisfy'd with Coke s Inkerence from 
it, that no Sci' Fac did lie upon a Judgment in a perſonal 
Action; fo2 that does not ſeem to have been lo; koꝛ the Statute 


begins with its Enumerations, where it gives a Sci' Fac. 


Firſt, Ok Recozds befoze ſuch as had Power to take ſuch 
Recows-as Recognizances, and then Fines executozp, five 
contractus, ſve Conventiones, ſive Obligationes, five Servitia aut 


Conſuetudines recognita, five alia quæcunque Irrotulata, 8c. 


V. 1 & 2 Co. and many other Books. By Coke's own Rule, 


where one begins a graduate Enumeration of Particulars, and 


concludes with theſe general Tos, Et alia, the general 
TWows ſhall compzehend nothing but what is of an inferio? 
Mature to the firſt Degree oz Particular of his Enumera- 
tion; and here to bzing in a Judgment had in the Court a- 
bove under the Et alia, would be contrary to that Rule: But 
without Doubt, it lap at Common Law in real Aﬀtong, and 
why ſhould the Law differ in the Cale of Ejedment from any 
other Caſe ? J can find no Reaſon fo2 it. The Party has 
delayd himſelf by not ſuing Execution in Time; and the 
Right of a Term is as much bound by a Judgment in Ejeck⸗ 
ment, as the Right of Land is in a Judgment in a real Acton 


bon⸗ 
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concerning the Freehold o2 Inheritance, and none can falſify 


»: ſuch Recovery o Recovery in a real Action, but the Iſue in 
Tall bp the Statute de Donis; and that only indireckip, as by 


"Fayijin that it was by defailt; ff the Truth be lo; but he cant 
*direffy falſify it in the point tryed; as that there was a taint 
iti and io Evidence, but a Stranger to a Recovery in a 
rea Aülon maß falſify, aid lo he may in Ejedment: And J 
Fee nd incorivenſence to put them to a Sci. Fac. and J do be- 
Alleve it's not-Uſual;- foz either the Party takes Execution pꝛe⸗ 
ſently- within the Pear oz he's delayed by Writ ok Crroz; 
ik the latter, he may have Execution after the Pear, oꝛ he has 
"fied Execution within the Pear, and continued it by a Viceco- 
L 290 410056 o07k I99; IT 3s 2s 


N Q 


to $977.) DOUYS 3 Nenn, en | 
Tt there be twd Plaintiffs in a Perſonal Aﬀfon,' and one 
ok them dies, that ſhall not put the other to a Sci. Fac. o2 if 
one of the Dekendants die; therekoꝛe likewiſe a Sci. Fac. is 
not neceſſary, becaute the fame Party ſtill remains on Reco2d, 
and this hs been lately adjudged upon ſolemn Debate here; 
J dölbt, -whether, i there be a real Action and Judgment 
*thefeupon; and the Tenant dies within the Pear, whether there 
can be Execurion there, without a Sci. Fac. tho' it be with⸗ 
in the Pear: And J do not know any Authozity in Point of it: 
In perſonal 'Aﬀion he ſhall not, becauſe Execution is had 
agalnſt the Party Dekendant, and you ſay in the CUrit Fi. 
Fae. de Bonis & catallis of the Defendant, which can't be af- 
ter his Death; oꝛ capias his Body, which can't alſo be after his 
Death. An Elegit is de Terris Tenementis Bonis & catallis of the 
Dekendant. But in real Action, you lay nothing but Habere Fac. 
feifinam; therekoze it ſeems to me that Execution map be there 
had within the Pear, tho Tenant die, without a Sci. Fac. and 
thtrekoze you fee Shelly's Caſe; where the Tenant died in the 
Moming the common Recovery was had; but that Caſe 
does not come up to my purpoſe, becauſe there the TUrit of 
Execution might be teſted of that Day. Ik in Perſonal 
Aﬀton Execution be ſued out, the Death of the Defendant 
ſhall not bar the Execution of it; but if it were not out, 
there muſt be a Sci. Fac. But if Demandant die within 
the Pear and Dap, there muſt be a Sci. Fac. becauſe they 
are other Parties who ſue the Execution; and whether in 
« CTjettment after Death of Defendant within a Pear, vou can ſuc 
Execution without a Sci. Fac. is the queſtion, but it ſeems you 
may; becauſe in the TUrit of Hab. Fac. poſſeſſionem, you dont 
ſay againf{ whom the Execution is to be had, but it's only to 
| o have 
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have the poſſeſſion ; but #fver a Bear und Day, there uuſcht da 
be a Sci. Fac. not only 'againft the Dekendant, but allo againſt 
the Tertenants. 7 5 20 


Powell agreed, That there ought to be a Sci. Fac. and that powell, &. 
there was no difference between this and other Cales, but ag 
to Cokes Opinion upon the Statute of W. 2. cap. that be- 
foze the Statute it did not lie in perfonal Aﬀtons, he (aid the 
Law Had been fo taken ever fare ; and He ſatd the Judgment 
in Ejemment is not of the Poſſeſſton, bat of the Term; and 
it was the Higheſt TUrit a Leſſee fo2 Years could hade; and 
in a Mt of Annutty their muſt be a Sci. Fac. after the Prar 
at Common-Law ; but he agreed, if WMrit of Erroꝛ be bought 
and ſaperſeded, 90? Plaintiſf nonCuited, oz it abate, and Judg⸗ 
ment be affirmed; there, after the Pear, a Plaint# ſhall not be 
put to a Sci. Fac. to Have Execution: And he ſaid, that in the 
Common-Pleas, they never took Poſſeſſion upon a Judgment 
in Ejeckment, without a Sci. Fac. after the Pear; and he ſaid, 
where one took Judgment in EjeAment fo? ſecurity of His 
Mortgage, he may ſorure his Execution after the Year, by 
taking Execution out within the Pear; and entring Vicecomes 
non miſit breve : And this he faiv was my Lady Allibon's Caſe. 
Df this Opinion were the other two Judges, and Holt de⸗ 
clared, He ſubmitted to Coke's Opinion, tho' he law no Rea- 
ſon fo2 it; and he ſai, that a TUrit of Erroꝛ did not ſuper- 
ſede the Joſſeſion, oz hinder the Party of his Entry, if it 
were {awful befoze ; it does indeed lie upon the Hands of the 
Court, that they can't award Execution; but the Party may 
enter if he will, and that has been lately reſolved in the Caſe 
of Badger G. Lloyd. | 


Newſon & Bawldry. 


Eclaration in Pꝛohibition fo2 Libelling in the Spiritual- Chuch- re- 
Court, fo2 the payment of a Pariſh-Rate, made at an 3 | 
Aſſembly of 20 Pariſhioners, 15 whereof were againſt the 
Rate, and 5 only foꝛ it; and that the Monep was erpended in 
repairing the Chancel and railing it, and raiſing the Floo? 
lome ſteps higher: To which it was pleaded, That the Commu- 
nion-Table was, ab Antiquo, placed in the Chancel, and that 
there were ancient Rails about it, which were out of Repair ; 
that at a Meeting of a MBajozity of the Pariſhioners, 
the Rate was made to replace "”- Communton-Table 8 the 
a haͤn⸗ 
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Plea amend- 
ed. 


In Eject- 


ment, the 


ife made 
Defendant, 


Chancel, and to repair the ſaiv Nails; the Plea alſo-contain- 
ed ſome other Things which was thought decent to be done 
at that Aſſembly, but the matter being ill pleaded, they were 
direded to amend their Plea; in oꝛder to bzing the following 


Points in Judgment. 


1. Whether if the Communion-Table were not in the 
Chancel befoze, 02 if there were no ſteps up to it, and the Pa⸗ 
riſhioners on a Beeting don't find that fo decent, the-Majozity 
of them can make a Rate to oblige all fo2 altering the place 
of the Communion-Table, o2 carrying it into the Chancel, oz 
fo2 raiſing it higher? Aud the Court inclined they could; fo2 as 
to the degrees ok Owder and Decency, there is no Rule, but 
as; the Pariſhioners agree among themſelves ; and tho' they 
are compellable to put Things in decent ozder,' yet there is no 
Rule fo2 the degrees of Decencp, but the Judgment of the 


M aſozity. 


2. CUhether a Majozity of Pariſhioners map make a Rate 
to bind the reſt fo2 repairing 02 adoming the Chancel? Foz 
that is the ſpecial Freehold of the Parſon. Cheſhire here 
quoted the Caſe of Roſe and Hawkins, 9 W. 3. in this Court; 
where a Libe! was fo2 a Pariſh-Rate, to repair a Church and 
Chancel, and a Pꝛohibition granted fo2 two Reaſons; one 
becauſe the Chancecl ought to be repaired by the Parſon; the 
other, fo2 that it was ſuggeſted, the Rate was not made by 


a Majoꝛity; yet becauſe they had not gone to try that wow 


below, the Court (old it was no caule. 


Wei 6 Coe 


E pretending the Defendant to be his TUife, delivered 

Ejetments to the Tenants, and ſhe, denying the Mar⸗ 
riage, payed to be made Defendant ; which was oppoſed by 
the Plaintiff's Counſel, fo2 that if ſhe ſhould have Judgment, 
he ſhould loſe his coſts ; ſince he could have none againſt his 
Wife, Holt, It is due 'of Right to the Tenant in poſſeſſion, 
and Landloꝛd to be made Defendants ; fo2 otherwiſe the Tenant 
in poſſeſſion, might combine with the Lefſo2 of the Plaintiff, and 
ouſt the Landſo2d of his ent; and to deny the Lady that Kight, 
would be upon the preſumption of her Marriage, which would 
be diretly to determine the Point in queſtion ; and there is 


no inconvenience of the other ſide ; to2 the Plaintiff, if 12 
ha 
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has Judgment, may have coſts againſt the Tenants in 
poſſeſſion, 0 EPI 


Shortridge & Lamplough. 


Rro2 of a Judgment in the Common-Pleas, in an Action of Error on a 
Covenant upon a Deed of the Leflee, bꝛought by the AC: —.— 

ſignee of the Reverſion; the Covenant was to build ſeveral „r 
Houſes on the Pꝛemiſſes: And the Cale was this, A. ſefzren 
of the Reverſion of the Lands lealed, did bargain and ſell the 
ſame to B. fo2 a Pear, in conſideration of five Shillings in 
Hand paid; and after did releaſe all his Right, Title and In⸗ Leaſe for a 
tereſt in the Reverſion to B. and his Peirs, but did not ſhew N 
that there was any Conſideration fo2 the Releaſe, oꝛ that there nr 
was any erp2eſs (les thereon limited; and fo2 this it was ur- Confidera- 
ged by the Dekendant, that the Releaſe muſt have enured to tion or Uſes 
the Ale of the Releaſo2 : And by conſequence the Plaintiff hag declared. 
no Title to the Reverſion, and by conſequence not to thisAc 
tion; and fo2 this cauſe, there was a Oemurrer to the Decla- 
ration, and a Judgment fo2 the Plaintiff, and TUrit of enqui⸗ 
ry executed, and final Judgment in Common-Pleas, and UUrit 
of Erro2 bꝛought. 


Raymond fo2 the Plaintiff in Erto2. After Uſes came to be Argument 
Praticed in Edward the Fourth, and Henry the Sixth's Time, 5 
duriug the Quarrels ok the Families of York and Lancaſter, Com at, _ 
and all along till Henry the Eight's Time; the State of the Law, and 
Land and Uſe were two ſeveral things, and one might di⸗ by Statute. 
veſt himſelf of the Eſtate and keep the Uſe, o2 Vice verſa, oz 
give the Eſtate to one and the Uſe to another ; and if he han 
made a conveyance of his Lands without a Conſideration, oz 
any expꝛels Ade limited, the Conveyance was to his own Ale: 

And this was the Law till 27 H. 8. c. 10. as appears both by 
Pꝛactice and Authozity of Books. The queſtion then will be, 
what Alteration the Statute of H. 3. has made? The intent 
of that Statute was to deſtroy Uſes, by dꝛawing the pollel⸗ 
ſton to them and not them to the poſſeſſion, ſo that ſince that 
Statute the Uſe d2aws the Legal Eſtate to it. It a Man 
at this Dap make a Feoffment in Fee to another and his 
Peits generally, without declaration of Uſe o2 conſideration, 
it ſhall be to the Ale of the Feoffor ; ſo of Fine o2 Recovery, 
and all other Conveyances. Vide Dyer 146. in point, in the 
Caſe of a Feoffment ; fo he ſays, if there be no Conſideration 
| AP* 


CI — 2 — 


Note. 


appearing, 92 Uſc expꝛeſt upon a Feoffment, it ſhall be intended 
to be to the Uſe of Feoffor. 2 Rol. Ab. 781. Cro. Jac. 200. Caſtle 
verſus Dod. Co. 58. Latch. 82. in recovery, Pal. 462. Co. Lit. 
23. CUhen one makes a Feoffment to particular Uſes, ſo much 
of the Ale as he does not Difpoſe of remains in him as his 
old Uſe; and he ſaid that there was no difference when there 
Were particular Uſes limited and no Ute at all; fo2 what dzaws 
the e out of Feoffor ? *Tis either the Conſideration o2 the ex- 
preſſing it to be to the Ade of another; and that Reaſon holds 
in both Cafes, whether general Feoffment o2 Feoffment with 
particular Uſes, 3 Lev. 406. Held that there was no diffe- 
rence between, where one ſeized in Right of his Mother, 
makes Feoffment in Fee to the Ale of Himſelf and his Hetrs, 
and Where he makes it generally without limiting any Ale; fo? 
that in both Caſes he ſhall be in of an Eſtate velcendibie to 
the Heir of part of the Mother; fo2 in both Cales the old le 
remains ſtiu in him; and the lame Rule will hold in this Caſe 
of Releaſe, without any Conſideration 02 expꝛeſs Ale, the old 
Qſe will ſtill remain and be in the Releaſo2 ; becauſe the (iſe and 
Eſtate are diſtinc, and tho' the Eſtate paſs, the Ale does not 
without a Conſideration oz expzeſs Limitation of it; and they 
are as much diftint things in a Releale, as in any other Con⸗ 
veyance: And the Pꝛecedents are, that when a Releaſe is plead- 
ed, there always mention is made of a Conſideration oꝛ ex⸗ 


- preſs Uſe. 2 Saund. 11. 277. 2 Vent. 120. Co. Ent. 264, 220, 
474. There are indeed many Caſes, where they were not fo 


pleaded: But they paſſed ſub filentio, and therefs2e not to be 
regarded ſpecially, being againſt the Reaſon of the Law. 2 Lev. 
233. Covenant b2ought by an Aſſignee of a Reverſion, ts 
which Grant the Tenant attomed foꝛ N2on-payment of Rent; 
and the Books ſay, that Judgment was ffayed fo? an apparent 
Fault in the Declaration, becauſe it was not ſaid to whoſe 
aſe the Reverfion was, oz any Conſideration of the 


_ mentioned; and this he relped on, as an Authozity in 
point. 5 


But Note, The Caſe in the Book mentions the Grant to 
have been upon Conſideration mentioned in another Deed, 
which Deed not appearing was conſidered as if there had 
been ns Conſideration at all ; and then it appears to be the In⸗ 
tent of the Party, that there ſhould be a Conſideration, which 
not being, it can't be thought that his Intent was to paſs it 
without any Confideration, , 
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Obj. A Releaſe enures by wap of Enlargement of Eſtate; 1 
and a Leaſe and Releale make but one Conveyance in Law: Leaſe and | 
So that there being a Conſideration, that ſhall run thzcugh, Keleaſe. | 
and be communicated to the Eſtate enlarged. But in An⸗ 
ſwer; Sure they are diſtindt Tonveyances : One operates by the 
Statute of Ales, the other by the Common Law,; they are 
indeed ſo far one Conveyance. that the whole Eſtate paſſes 
by them both: And the Eſtate fo2 years is merged and gone, 
by the Releaſe coming upon it, being to the lame Perſon ; but 
indeed if the Relcaſe were to the Ade of another, oz reto2n- 
ed back to the Releaſo2; the Eſtate fo2 years would not be 
merged. becauſe of the Saveing in the Statute of 27 H. 8. 
ſaving Rights of other Perſons. 


And he farther took Exception to the Writ of Enquiry ; fo 
he ſaid, There was a Gariance between the Declaration on Variance. 
which the Judgment was, and that recited in the TUrit of 
Enquiryz and therefoze it can't be a right Tnquiry, no2 a 
Uirit of Enquiry fo2 their Judgment: The TUrit of Enquiry 
does not ſet it out in hac Verba, but by way of Recital; and 
then it recites all in the Pꝛeſent Tenſe, inſtead of the Pꝛeter⸗ 
perfet as it ought: And they give Damages to the Teſte of. 
the TUrit of Enquirp, when there ought to be Enquiry to the 
Time of the Action bꝛought: And he compared it to the Cale 
in Saund. 169. where Uerdit gave Damage fo2 loſs of Ser⸗ 
vice after Declaration; and fo2 this Judgment was arreſted, 


Vide Hob. 189. and the Caſe of Prince verſus Molton, Trin. 
9. W.3. 117 


Wells contra. Pe agreed, That in all ſozts of Conveyanceg, 
if there be not a Conſideration oꝛ Ale expꝛeſſed, oꝛ neceſſarily Argument 
implied, the Uſe ſhall remain in the Conveyancer, and ſhall 7 DS. of 
Daw back the Eſtate to it, and the intent of the Parttes 1s 88 
molt to be conſidered in the raiſing of Ales; and therekoꝛe if 7 em. 
there be but a Penny paid by him, ta whom the Conveyance 
is made, it will raiſe the Ale to him, without any Occlara; 
tion: Not ſa much fo2 the Conſideration, as that the pay- 
ment of the Penny ſhews the intent of the Parties to be, 
that he who gives the Penny ſhall have the Ale; fo2 there can 
be no Reaſon why a Man ſhould give even the leaſt Sum of 
Money to another, to make a Conveyance of his Eſtate, to 
have it back to himſclf again. So if a Feoffment be with in- 
tent to make one a Tenant to the Precipe, to have a Reco- 
very ſuffered againſt him; the — to the Precipe — 
ave 


8 


Releaſes, 
how they 


have the Eſtate to his own Uſe, otherwiſe he could not be 

right Tenant to the Precipe, to have a Recovery ſuffered 
againſt him: And the deſign of ſuffering the Recovery, was 
the Intent of the Party at the Time of the Feoffment. 


Nothing paſſes by a Releaſe to the Leſſee in poſſeſſion, but 
by way of Enlargment of the Eſtate of the Leſſee; fo? it does 
not operate to give a new Eſtate of the Reverſion, but to en- 
creaſe the Eſtate in poſſeſſion accozding to the TUozds of it. 
So it does not work by Merger ok the firſt Jntereſf, but by 
enlarging of it: But it fs true, after the Releaſe, the Leaſe 
does not exiſt diſtinit from the Eſtate by the Releale ; fo2 tho 
it does not continue as a Term, yet it is part of the Inte⸗ 
reſt that he now has in him by the Releaſe ; fo2 it is not like 
a Grant to a particular Tenant by him tn Reverſion, which 
does D20wn the particular Eſtate. 


So that if the Releaſe does enure, only to enlarge the 
Eſtate, and Jntereſt enlarged muſt be to the Ale of Leſſee 
foꝛ years, 02 it can't be ſaid to be an increaſe of it; and indeed, 
if the Pꝛactice had not p2cvailed to the contrary, it were very 
odd to limit the Uſe of a Releaſe to any but him that has 
the Leaſe : And it is fo2 that we find the Claule in Leaſes, on 
which the Party intends to build a Releaſe, that the intent 
of the Leaſe was to paſs an Eſtate by Releale upon it, fo 
the Benefit oꝛ Ace of a third Perſon. 


And it would be abſurd to ſay, that my Conveyance ſhould 
have no other Operation, but to crtinguiſh oz merge the 
Eſtate that Sꝛantee has already, to have it bꝛought back to 
me; and what need could there be of ſuch a Tay? If the 
Party had any ſuch intent it might be ſoon done by Surrender, 


Tf it had been expzeſſed in this Deed, that he had alrea- 
dy made him a Leaſe fo2 Years; and that fo2 the Enlargment 
ok that Eſtate he made this Releaſe, there had been no doubt 
but that the Releaſe was to his Ale; and there ts no diffe- 
rence between the Caſes, ſince this Releaſe in it's own Ma⸗ 
ture enures by way of Enlargement: Belides, here is alſo a 
valuable Conſideration : Fo the Leaſe and Releaſe being but 
one Conveyance the five Shillings that are the Conſideration of 
the Leaſe ſhall be participated to the Releaſe ; and alſo the accep- 
tance of the Releaſe is in tt's own Mature a Releaſe. fo? it 
implies an Alteration of the Eſtate of Leſſee, which to conſent 


to 
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to is a Conſideration moving from Leflee ; and the only mo- 
tive of the Lefſee's parting with the old Eſtate, was to get a 
new one. He that takes a Releaſe by way of Enlargment of 
Eſtate muſt not only have the Intereſt, but alſo a Pʒivity of 
Eſtate between him and the Releaſo2, 1 Inſt. 273. a. If A. 
make a Leaſe to B. and he make an Under-Lealſe over, A. re- 
leaſes all his Right to the Under-Leſſee and his Peits, it's vold 
as to enlarge the Eſtate fo2 want of Puvity; ſo that it's a pꝛi⸗ 
viledge inſeperable incideut to him that has a Paivity in Eſtate 
to be capable of a Releaſe of Enlargement; and that is ſo fo? 
the benefit of Releaſce, 


Raymond ſaid, the firſt Leaſe could not be ſaid now to have 
Continuance ; fo2 after the Leaſe, if the Lefſo2 befoze the Leaſe 
had ſuffered Judgment and releaſed, the Judgment would have 
attached befoze the Releaſe. 


Holt, Ch. J. Pou would have the TUrit of enquiry bad, be- 
cauſe you ſay it gives Damages to the Teſte thereof, when 
it ſhould only be to the Time of the Declaration o2 Bill; the 
CUrit direffs the Sheriff to take Juquifition what damages 
the Plaintiff had by vertue of the bꝛeach of Covenant; and 
not fo2 the Houſes being out of Repair, at the time of the 
Action b2ought : Suppoſe the Houſes were out of Repatr, at 
the time of Action bzought, and become moze out of Repa:r 
befoze Judgment, and the CUrit of Enquiry ; the Jury that 
enquires, ought to give the party, not luch Damages as 
would put them in Kepair at the Time of the Action brought; 


but ſuch as would be enough to put them in Repair at the 
time of Enquiry. : 


Opinion on. 
the Writ of 
Enquiry. 


The Queſtion here is, CUhether the Statute of 27 H. 8. querion 
c. 10. has a'tered the Ancient wap of pleading? Fo2 this man- and Opini- 
ner of pleading was good befo2e the Statute without doubt; on upon the 


2 


and it appears by ſo many Pyecedents ſince the Statute, 
that this way was uſed, even in Caſe of Feoffment : And it 


pleading, 


was thought ſuſſicient to alledge the Eſtate in the Feoffee, and touch- 


without any moze. Plow. 478. Feoffment in Fee was plead⸗ 
ed, Virtute cujus he was ſet3ed without any moze adoe, and 
fo there are many other Caſes ſince the Statute in Coke's 
Entry's, tho' there be no conſideration 02 Uſe erp2eſſed; yet 
it does not follow, that it is to the Uſe of the Feoffor, fo 
that is Matter of fait extrinſecal to the Deed. Ik ſince the 
Statute of quia Emptor Terrar. a Feoffment were _ by 

ced, 


ing Ules. 
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Deed without Conſideration 92 Uſe declared in the Deeds; yet 
the Ale might be declared by Paroll, till the Statute of Frauds 
and Perjuries; and even ſince that Statute, it may be decla⸗ 
red by witing only without Seal. Mow foz us to conſtrue a 
Deed to be to the (Ale of Feoffor, when it might be to the 
Ale of Feoffee, fo2 any thing that appears, would be very 
odd, thercfoze we ſhall intend it to be to the Uſe of the 
Feoffee, if no moze appear; and if it were not lo, it ought to 
come of the ſide of the Feoffor oz G2antoz, . by Averment that 


there was no Uſe limited to the Feoffee, that is to contels the 


Feoffment when it is pleaded; but to avoid the effect of it 
by Averment, and eſpecially in caſe of a Feoftment 02 Releaſe 
to Feoffee oz Releſice and his Heirs, without limiting any 
particular Ade; fo2 if it be not taken to be to the Ale of 
Feoffee oz Releſſee, the Conveyance can't be of any Ade at all; 
fo2 it can't be thought, that one would be at the trouble and 
charge of any of theſe Convepances, ta be ſeized juſt in the 
ſame manner as he was befoze, and of the very ſame Eſtate: 
Foz if he had a Warranty to the firſt Eſtate, he ſhall have 
advantage of it, if he ſhould be impleaded fo2 the relult⸗ 
ing Eſtate: It he were ſeized as Heir of the part of the Mo- 
ther bekoze, he would be ſo alter; but befoze the Statute of 
H. 3. ſuch Conveyance might be of ſome Ule, tho' no (Ife 
were declared upon them, videlicet, to cheat the Low ond 
hinder Tenants to Precipe's from being known, &c. But 
now it can't be intended to have been to any cther purpoſe, 
but to paſs the Uſe and Eſtate, where there is no aitcration 
made, and therefoze it ſhall be intended tothe Ute of the Feoſiee, 
&c. ik the contrary be not ſhewn on the other {ide by Aver- 
ment; and the Authozity in Coke upon Littleton does not 
contradi# this: Fo2 it ſays, where there is a Feoffment in 
Fee made, and ſome particular Uſe limited, ſo much of the 
old dſe as is not limited over remains in heim, as his clo 
Cle; fo2 there it appears by limiting the particular Ale, that 
the Fcoffment was made to another Perſon, than to grant 
an Eſtate to the Feoffce, to wit, to rate the particular Ace: 
But where there is no Reaſon appcaring, it (ſhall be intended 
to the Uſe of the Fcoifee, if the contrary be not made cut 
on the other de. 


Powell ad idem. And he (aid, That he was not fatisfy'n 
that the Mature of the Conveyance wauld admit of a retult⸗ 
ing Cle ; fo? tho' it be a Convepance much uſed now, to raiſe 
Cſes upon to a third Perſon by expzeſs Mozds, pet in 5 
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99 neſs it is a Common Law Conveyance. And ik a Leaſe be 
made koꝛ fozty Pears, and a Releale thereupon without Con⸗ 

5 ſideration 02 limiting of any Uſes, ſure it can't be intended 
to be to the Uſe of the Leſſo2 ; fo2 the very extinguiſhing the 
Eſtate of the Leſſee is a good Conſideration ; and ſuppoſe it 
were a Confirmation, ſure it would be the lame: But the 
Chfef Juſtice and he ſaid, That if there were a particular Ale 
limited on the Releaſe, the reſt would reſult back. 


Gould ſaid, That he himſelf had taken the like Exception in Judgment 
the Common-Pleas, itt a Caſe between Reginald and Biſhop 2ftum'd. 
of London verſus Pratt, 7 W. Rot. 430. but was over-rul d by 
the whole Court ; and he- quoted Lit. fo. 267. Vaughan 44. 

Lit. 3. 459. Judgment affirmed. 


Coodwin & Hilton. 


1 AA alledged by the Attoꝛney⸗General, and not de- Bal render 

nied by the Court, That befoze the two Scir' fac's re- — Frinct- 
tom d, the Bail may diſcharge themſelves by render of their? 
1 Pꝛincipal. Per Holt, The Reddidit ſe can't be entered upon X 444i: /e. 

* the Bail⸗ piece; fo2 the Sci' fac' is grounded upon that, and the 

Reddidit ſe would deſtroy it: But the Remedy of a Bail 

is upon an Audita querela to be grounded on the Reddidit ſe. 

And per Cur. If the Render appear to be fraudulent, though 

it has the outward Shew of a real one, that ſhould not dil⸗ 

charge the Bail, as if there was a p2evious Agreement to 

let him eſcape, while he ſhould remain in Cuſtody of the Tip- 

ſtaff, And it was offered at the Bar, to have been ruld in 
the Caſe of Lee and Knipe, That the Pzincipal ought to be y 
two Oays in Cuſtody, befoze an Entry ſhould be made of a Bs 
Reddidit ſe. And here it was agreed per Cur' and the At- 
tomnep-General, That the Bail may render their Paincipal 

pending a TUrit of Erro2, though during that Time the Plain⸗ 

tiff can't charge him in Execution. Vide Hob. 116. which was 

quoted contra. = £2 


F. Yo ed Sen; 33 N 


Domina Regina & Smith. 


Onvickion on the Statute of Deer-Stealing in the King's Decr-ſical- 
Foreſt of Rockingham: The killing was in the Time of as. 


the late King, and the W in the Time ok the wt 
IO- 
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King's Ca- 


pacity. 


Dutchy 
Lands. 


23 —-—-— r 


Broderick objefted, That it was neceſſary to ſhew in what Ca- 
pacity the King was ſeized of the Fozeſt; fo2 by the Statute, 
a third Part of the Penalty is given to the King: And 
therefoze if the King was ſeized in his natural Capacity, it 
ought to go to his Executs? ; if in his politick Capacity, it 
ought to go to the Queen. Holt, The King can have no- 
thing in his natural Capacity, if it be not in Righr of his 
Dutchy, oz an Eſtate⸗Tail by the Statute of Donis; fo? 
if the King purchaſe Lands to him and his Heirs, he ſhall 
have it in his politick Capacity. Ind where-ever the Ring 
is ſaid generally to be ſeized, it ſhall be intended a Seifin Jure 
Coronæ, and Dutchy Lands would now be in the Queen, if 
they were not kept ſeparate by ad of Parliament. And if the 
Queen ſhould create a Duke of Lancaſter at this Day, he 
would not of Conſequence have the Outchy-Lands : And fur- 
ther, it is not material upon the Conviexion oz Judgment 


who ſhall have them. 


- Another Exception was, that the Convickion laid the kil⸗ 
ing to be in the Fozeſt of Rockingham, where Deer were 


_ uſually kept, and without the Leave o2 Conſent of any in- 


Foreſt-Law. 


firuſted with the keeping of the ſaid Foꝛeſt oz the ſaid Deer; 
and a Fozeſt has many Walks and Officers, and it ought to 


exclude the Leave and Conſent of any ot them. Hole, It has been 
indeed held, That Judges are not bound to take notice of the 


Law of the Fozeſt, ex Officio: But J know no Reaſon fo2 


that, But if you had Leave of any particular Keeper of any 
particular Part of the Fozeſt, you could not be found Guilty; 
fo2 Leave of Deputy is Leave of Pꝛincipal; and Convition 
was affirmed, 


bal 554 2: Rogr lug Rigaut & Gallifard. 


Prohibition 
Aſſault, So- 


licitation f 


Chaſtity. 


Eclaration upon a Prohibition, That at Seſſions of the 

ace held at Weſtminſter ſuch a Day and Pear of 
Ring William the third, the Plaintiff was indicked fo2 making 
an Afﬀault upon one Louiſe Rigaut, the Defendant's Mike, 


with Intent to have a carnal Knowledge of her; and it was 


laid to be againſt the Peace of the late King, &c. and that 
likewiſe the now - Defendant bzoughe an Acton of Aſſault and 
"Battery againſt him in Trin. 12. of the late King, which was 
likewiſe laid to be contra Pacem, which Suit is (ill depend: 
ing: And pet n Dekendant has ozdcred him to be ſued 
in the Bikbop of London's Court, fo2 Solicitation of the 


ſaid. Louife Rigauts Thaſfity to commit Adultery with = 
| c 


N 
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The Defendant pleads fo2 a Conkultation, That he is not 
charged below fo2 any: of the Crimes charged in the Iudick⸗ 
ment 02 Action, and to this Plea there is a Oemurrer. 


Mountague fo2 a Conſultatien : This is a Patter where- Argument 


of they have pꝛoper Conuſance ; fo2 by the Libel it appears to for Conſul 


be Crimen incontinentiæ in the particular of ſoliciting an. 


married (Uoman to commit Adultery with him. Vide the 
Wows of the Statute of Cireumſpecte agatis, non puniendo 
eos fi placitum tenuerint, &c. de his quæ ſunt mere Spiritua- 
lia, viz. de Correctionibus, quas prælati faciunt pro mortali 


peccato. viz. pro Fornicatione, Adulterio & hujuſmodi, 2 Inſt. 


487, 488. And it appears by the Wow hujuſmodi, That 
they have Conuſance of Chings of leſs Matute than Famica- 
tion, as Solicitation of Chaſtity ; and of higher, as Jnceft. And 
the Reaſon that the Common Law takes no Notice but of 
Faits committed, whereas the Civil Canon Law puniſhes In⸗ 
tentions if wicked; and they go upon the Rule, That a Ban 
muſt not look after a Moman to luſt atter her; fo2 if they 
will carry that Deſire further, as to endeavour tha' by fair 
Means, to put their Deſire in Execution, they will puniſh 
them. 


Then the Queſtion is, Ik the Indickment and Convitfgn Queſtion, 


fo2 the Aſſault and Battery, and the Aﬀton depending, will al- 
ter the Caſe, they are ſeveral P?2oſectitions in their Nature 
and Deſign : The Jndi#ment is to entitle the King to a Fine 
ko the Beach of. his Peace, and ill Example to his Sub- 
jedes in the Aſſault; and the end of the Aﬀton by the Husband 
and Wife, is to recover Damages fo? the particular Injury 
done to them ; and fo2 each of theſe, the Puniſhment is Coz- 
pozal o2 Pecunfſary : But the Suit below is fo2 Refomation 
of his Manners and Salvation of his Soul; and ik he be 
convited below, he is only to do Pennance, which by Com⸗ 
mutation may be changed into Money, as the Statute of 
Circumſpecte agatis allows; and an Atton may be bzought in 
this Court fo2 the Sum commuted foz. Vid. Articuli Cleri. 
c. 6. Quando eadem Cauſa diverſis Rationibus coram Judicibus 
Eccleſiaſticis & Secularibus ventilatur, 2 Inſt. 622. So the one 
Law puniſhes the TWickedneſs of the Mind; the other, wick- 
ed Ads; as in Caſe of laying violent Hands upon a Clerk. 
Vid. the Cafe of Uſury in the ſame Book, 442. And the 
Maxim of Nemo debet bis puniri pro eodem delicto, does not 


hold in this Caſe ; fo2 that is to be nnverſtoood, that a Man 


ſhall 


$6. 
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ſhall not be twice puniſh'd in the lame Manner, as gives Dama⸗ 
ges twice, oꝛ be twice fined upon an Indickment. As ita Man 
' bring Treſpaſs fo2 Maihem, and recover Damages, he ſhall 
not after have an Appeal; fo? the firſt Recovery map be plead⸗ 
ed in Bar to it; and the Reaſon is, becauſe both tend to 
have Damage. 4 Co. 43. If A. ſteal the Goods of B. and 
he bing Treſpaſs fo2 them, and is barr'd, yet he may bing 
his Appeal of Felony fo2 thoſeGoods.By the Statute of 7 Jac. 1. 
c. 4. every lewd Woman that has a Baſtard chargeable upon 
the Pariſh, is to be put to the Þouſe of Cozretton and pu⸗ 
niſhd fo2 a Pear, yet ſhe may notwithſtanding be puniſh'd in 
the Spiritual Court: So if a Man kind another Yan in Bed 
with his Wife, he may have an Aﬀault and Battery againſt 
him and recover Damages; he ſhall be likewiſe puniſh'd in 
the Spiritual Court foꝛ Adultery, Vid. Sir Philip Coot ver ſ. 
rte. Vide Duke of Norfolk verſ. Sir John Germain. 


Argument —Eyres contra. One is not puniſhable in the Spiritual Court, 
1 fo2 a Solicitation of Chaſtity, where there is Foꝛte uſed to 


gain that, though he be in Caſe of a Solicitation only; fo2 
the Fozce gives ſuch a tempozal Mixture to the Dffence as 
ouſts them of Jurisdifion, Inſt. 488. Merely Spiritual is where 
there is no Mixture of the Tempozalty. Foznication when by 
conſent of Marties, is within their Conuſance, and ſo is Solt- 
citation: But if one will go farther anduſe Foꝛce, which, if per⸗ 
feed, would amount to a Rape, and by Conſequence Felony, 
they have no Pꝛetence; fo2 the Solicitation and Force being 


at the lame Time, makes an entire Dffence puniſhable at the 
Common Law, 


Now, As to habe one Crime punich'd here and there, the 
lay'ng of violent Hands upon a Clerk is within the erpreſs 
CUops of the Statute of Circumſpecte Agatis, puniſhable there, 
after it is puniſhed Here, but not befoze, N. B. 430. that if 
they p2oceed ſooner, a Pꝛohibition will lie. Vid. Pal. 379. Suit 
was in the Spiritual Court fo2 theſe lows, You are a Bawd, 
there were two Couple a Bed in your Houſe ; and Pꝛohibi- 


tion granted upon Suggeſtion of an Aﬀton depending fo2 the 
fame Tlows at Law. 


Opinio Curia. Holt. The Pꝛohibition ought to ſtand ; fo2 it was but one 
intire Ac, and they below can't divide it: Fo2 the Plaintiff in 
the Pꝛohibition has averred the Fat fo2 which they are in- 

. ditted, and that fo2 which the Suit is below, to be the lame; 


and 
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and to give them Jurisdiction below, you ſhould have come 
and rejoin'd, and travers'd its being the ſame Fact; but that 
it was fo2 other Cauſe than is in the Indickment, and that 
perhaps would have divided it, And he put this Caſe, which 
he ſaid had been adjudged in my Loꝛd Hyde's Time; The 
Libel below was fo2 ſaying the Pzoſecuto2 Had a Baſtard; - 
the Defendant comes and ſuggeſts fo2 a Pꝛohibition, that he 
did accuſe the Plaintiff below, befoze a Juſtice ok Peace, of 
getting a Baſfard-Child, and that the Juſtice did adjudge him 
to be the reputed Father of it; and that he ſpoke the TWWo2ds 
befoze the Juſtice, And it was reply d, That they were ſpoke 
at large, and no otherwiſe than befoze the Juſfice of Peace; 
and to this it was pleaded by way of Eſtoppel, That ſince 
he had been adjudged befoze the Juſtices to have been the Fa- 
ther, he could not ſue below fo2-Oectamation ; and of that 
Opinion was the Court. * ry 


Here you ſhould ſay, That it was fo2 another Offence than 
the Solicitation in the Indickment; 02 that it was at another 
Time and Place than is laid in the Indickment; and their 
laping in the Libel another Time and Place than is in the 
Jndixment, is not enongh; fo2 below they lay at what Time 
and Place they pleaſe. It a Man ſolicite a Uoman, and Wore, In 
goes gently to TUozk with her at firſt, and when he: finds ome Caſes 
that will not do, he pꝛoceeds to Force, it is all one continued concurting 
At, beginning with Inſinuation and ending with Foꝛce. Juriſdiction; 


3 dãlãs in Caſe ot 
Penſion, Annuity, and laying violent Hands on a Clergyman. Vide the Abbot of St. Al- 


bans Caſe in 5 (0. — dec Ihr e L. 


And in the Caſe of the Ouke of Norfolk and Germaine, it 
was not pꝛetended to be Foꝛce; and an Indiament will not lie 
fo2 a plain Adultery, but Libel below will; though the Law 
indulges the Husband with an Action of Aſſault and Battery 
fo2 the Injury done to him, though it be with Conſent of his 
CUitfe, becauſe the Law will not allow her a Conſent in ſuch 
Caſe to the pꝛejudice of her Husband, becauſe of the Intereſt 
he has fn her: And he compared it to the-Caſe of calling a 
Woman a Whoze and Thief; there ſhe ſhall not ſplit the 


— 


Moꝛds and puniſh him below fo2 calling her a UAIhoze, and at 
Law fo2 calling her De agreed, ik Adultery be 
committe another Man's TUite, without any Fo2ce, but 
by her own Conſent, though the HÞugband map have Aſſault 


and Battery, and lay it Vi & Armis, pet they ſhall in that | 
i 7 Cale 
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Exc ca- 
piend. 


Exceptions. 


ait fo below fo2 that very Offence ; fo2 Jhdf#ment will 
0 


t lit foꝛ ſuch an Aſſault and Battery, neither ſhalt the ÞuC- 
band and Mite join in che Acton at Common Law ; and 


| therefo2e they p2oceed below either civilly, that is, to divozce 
them; oz criminafly, becauſe they were not criminally pzoſe- 
(cited above; 


id the true Action fot een en e 
Caſe, is a Special Aton, Quia the Defendant bis Wife 
rapuit; And not to lay it per quod Conſortium amiſit. Vid. 
Raffall, GE Treſp. Cur. acc. fo that the Difence 
ts not meeriy Spiritual. oo 


Domina Regina & Cantuell, al Sangway. 


h E was ettommunicated below, pro Jactitatione Mari- 

tagii, and taken up upon a fifth Proceſs of Excom' ca- 
piendo, in which there was a Pꝛoclamation with Penalty; 
and being brought up by Habeas Corpus, and the Writ of 
Excom' capiendo being retom, that is, the TUrit on which 
ſhe was taken, - 


Cheſhire took Exception, 1. That this being none of the 
nine Caſes ſpecified in the Statute, this ought to have been 
a ſimple Capias, und not a Capias with a Penalty. 2. That 
there was no Addition as the Statute requires. But per 
Cur. As to the fitſt, all we can do is to diſcharge the Penalty. 
And'as to the ſecond, this being not one of the nine Caſes 
mentton'd by the Statute, there needs no Addition; and if 
it had required an Addition, they doubted at firſf, TUhether 
they could relieve her upon Motion? but that it ought to be 
pleaded, But upon Conſideration, they inclined, They might 
relieve — upon Motion, the Fault appearing on the Recozd 
befoze them; and ik a Plea were neceſſary here, it was ſaid 
at the Bar it would be a miſchievous Cale: Foz here ſhe was 
excommithifated at the Suit of her Þusband, and he would 
not join in Plea with her. 


Holt anſwer d, A Feme-Covert may plead alone in a crimi⸗ 
nal Matter as this here is, as if ſhe were attainted of Fe- 
lony, the might plead a Pardon; but he agreed, That when 
Hilsband 0} Wife are taken upon a Capias Utlagat. the Wife 
ſhall be diſcharged. And he ſaid, That the Reaſon of the 
Advikions being requiifite by the Statute in the nine Caſes, 
add none other, was in Over to a Pꝛoclamation and Penalty, 
ED 4 ut 
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put that to an Impꝛionment by Uertue of an Excom' ca- 


piendo, there was no Decalion fo it. 7 


Gould, Till the Cauſe of Brown in Jones, the Law was Oiniv. 

held, That if one were taken upon a. Pꝛocels of Dut- 

law with a Penalty he ſhould be difeharged ; but in that 

Caſe, and ſince, it has been held, ſhe ought to be diſcharged 

of the Penalty only, Cro. Ca. 196, 197. And where it 

was faiv, That they were willing to abſolve her below, but 

that they muſt have her in Perfon to give Caution de pa- 

rendo mandatis Ecclefiz, it was anſwered by the Court, 

That that need not be, fo2 they might take a Bond with a 

Penalty reaſonable from other Perfons, with Condition that | 
the ſhould ſubmit her ſelf; though it is true, the moſt uſual way | 
is to take juratozy Caution; and the Court declared, they 

could not diſcharge her by Law, and lo ſhe was remanded. 

And Holt here would not determine, TUhether the TUrit 

being with Pꝛoclamation and Penalty, when it ought not lo 

to be, that made the whole naught, oꝛ only quoad the Pꝛocla⸗ 

mation and Penalty: | 


Greenway & Freeman. 


F HE Statute of two Thirds in Number and Galue Bankrupts: 
was pleaded in Bar, and the Dekendant to baing him- | 
ſelf within the Benefit of the Statute ſhews, that he ab- 
ſtonded at the Time mentioned hy the Statute, but did not 
ſhew koz what he abſconded ; and fo2 this the Plaintiff had 
Judgment on Demurrer. Vid. poſt. 


Domina Reg ina & Twity. 


Andamus to ſwear in Church-wardens, to which it was 17.44; 
retomed, That they were not choſen, and held a good to (war 

Retom ; fo? if both were not choſen, the Writ does not com- Cburch- 

mand him to ſwear one of them, ſo the Retom is an Anlwer dens. 

to the Command of the Writ. Jt was alſo held by the 

Court, That if the TUrit of Mandamus were to ſwear them 

that were choſen generally, they might retoꝛn generally 

that they were not choſen ; but the -TUrit ſetting fozth Specially 

that they were choſen debito modo, they may Specially re- 

tom that they were not choſen debito modo; but ſuch a Re- 

ton to a general TUrit would be ill. Vid. a Caſe in Sid. * 
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Attachment 
againſt Of- 
cers of an 
inferior 
Court. 
Coſts. 
Ney Trial. 


3 2: 


it the Court does not ſee Cauſe of Reſtitution, though 
there be no good Reton to the Mrit, yet they will not grant 
a peremptoꝛy Mandamus. 


Efendants were Judges of a Court at Briſtol, . in 
_# which the Plaintiff had obtained a Uerdi# and Da- 
mages fo2 28 J. and the ſame Day he goes to the Town: 
Clerk, and gets his Coſts taxed, he being the pꝛoper Dfficer, 
and takes out a Capias againſt the Pꝛincipal; and upon re- 
toꝛn thereof a Sci” Fac' agatnſt Bail, who after the Retom of 
a ſecond Sci tac' ſurrendꝛed the Pꝛincipal; after which, and 
a Year's Time elapſed from the Uerdiit and taring of Coſts, 
the Court granted a new Trial; which being complain d of 
to the Court in Trinity-Term, Rule was made fo2 an Attach- 
ment, niſl. 9 S 


And now the Attozney-General came to ſhew Catiſe, and al- 
ledged, The Judges below were in no Fault, fo2 there never 
was any Judgment enter'd below ; and until Judgment en- 
ter'd, the Hands of the Court are not tied from granting a 
new Ttial at any Time befoze Judgment if they fee Cauſe ; 
and if they miſtake that fo2 a Cauſe which is none, that only 
is an Erro2 of their Judgment fo2 which they are not puniſh» 
able: And though here a new Trial was granted after a 
TUrit of Erroꝛ allow'd, that will not alter the Cale; fo2 it is 
frequent to have a Writ of Erroz allowed befoze Judgment; 
and the Pꝛoceeding againſt the Bail was groundlefs, there 
being no Judgment enter'd, and ſuch P2oceedings did not 
hinder the Court's being at large to grant a new Trial. 
And he quoted the Caſe of Tiny & Roberts, where the JIlatn- 


tiff having omitted entering Judgment as ſoon as he 


might have done it, the Court granted a new Trial ; and he 


ſaid, here the Court were not bound to enter Judgment with- 


- Pꝛaper of Plaintiff, though an Jnferto2 Court, 2 Vent. 
189. i % k | 


To this it was anſwered by Broderick and the Solicitoz⸗ 
General, That the Coſts were tared here by the p2oper 
Dfficer, and that he thereupon had made out a Pꝛoceſs againſt 
the Defendant ; and that is Tarrant enough fo2 Execution, 
though there be not a final Entry of the Judgment wm the 
| 4 oll, 


— — * — 455 p _ * 
— P R "0 2 f 2 ", A » 1 - ET” — X "a 8 4 - 
: Ee" a I E , 3 5 $ - 2 SS: tg . 15 . * -# AK PR. e ; . . * : : 1 
, X . - 8 * 8 n 4 „ 7 4 * 5 » 4 8 — * _ — * . * 2 w FR < . 7 
* " 1 n 1 — + 4 1 . BY £ 3 
. 2 a : - : : | 2 N 
= wo — * 
8 . * bh > wv . 4 * 
I 6 * . a . 3 * "ol : a 5 OO N (- 
= — = ; I N ——— 4 — 5 7 8 Fs "© n 2 _ . N « : 
| 5 1 * „ / „ Eo FOE ES 3 < AS - 
4 o . l 1 5 5 *. 4 - WL. . 5 * d Ab a, \ n - rw 7 a Is a a 
2 - WE. - — oF 1 12 5 R 9 7 . E "I, > 3 — * A N So * 3 2. * LW» 1 * 4 
» * 4 * 1 be . Me E —_—_ be. p44 — 5 3 8 n % * S PRs mY — 5 * F — M "— 2 » 9 a 8 . 
5 an 2 4 . Yn * 3 : 4 N EC - - e 
SECT SIT we: er * — _ . 8 « LAT. * . 
* . * * * * © a = 0 "4 
* — * 
* —— al” . 
. * * «+ 

1 1 2 1 

0 . 

- . 
4 »Y 
"& 
& 25 
8 o 
" | P 

— 4 * . a = 

„ 9 = — 
» — — 

— * 6 4 Þ 

A W N. 
d « 
. "> 2, — J 
1 — ˖ 


” : — — 


„ „4 
. 


— 


Term. S. Mich. 1 Annæ in B. K. 85 


Bol, which is never done in thoſe Courts tlll Writ of Err: 


bzought ; where they are fozced to make up the Reco2ds, in⸗ 
deed they ſometimes enter in ths: Margin Jud. pro Quer. 


Holt. The Writ af Exxoꝛ aught not ta be allowed till Judg- Opin Carie) 
ment given, and it is a good Betom ta it, that Judgment 

is not yet gien; which the Attazney-General caufels'h, ag. to 

the point of the Beton, but aftirm'd, That they krequentlp 

du attaw them befbze J Holt likewiſe agreed, That 

a Judge fs not puniſhable foz an Erro2 in Judgment; but he 

aid, It is rare fo2 the ſame Judges ts grant a new Trial 

befoze themſelves. ;, as here, after. a, Trial at Bar, though 

that he ſaid had becn done, though never with his Conſent ; - 
but tis uſual to grant a new Trial after a Trial at Niſi Prius 
but that is ever after freſh, Purſuit, that is, the very next 3 
Term; but here it was granted after a Year, Coſts tax d, 
and as much Entry of a Judgment, as is in any Caſe there, 
and Execution taken aut; and it is no Excuſe tfo2 them to 
ſay, they are not Lawyers; kz they ought to take Advice of 


| Lawyers ;. and if they are ſo pzelumptuous as to take upon 


themlelves the Knowledge of the Lam, it ought not to be 
ſuffer ed, though there be na Cozruption in them. And he re- 
membzed the Cafe of the Steward of Wiadſor-Court, wha 
was both Counſet and Judge, any after Bail to the Writ of 
Erroz brought upon his amn Judgment: But upon Cont 


paint the Judgment was (et aſide aud Reſtitution awarded. 


But he ſaid, they wauld not grant an Attachment fo2 an Er⸗ 
to in Judgment, where it is a Batter within their Judg⸗ 
ment ; but where tt is nat Batter within their Judgment, 
as here it was not, they having already given their Judg: 
ment, why ſhould not we grant it: 


Note, Here it was agreed to be the Caurſe of the Court, Afndavits 
That where upon an Aﬀidavit made, a Day is given to heat 
Counſel on both Sides, the Party may read as mau am⸗ 


davits as he pleaſe in Cozrobozation of the firſt, and concern : 


ing the Came Batter, but muſt read none concerning new 
Batter. 


Jt was alſo agreed, the Paincipal can't be render d by Bail Bail render 
after Plea pleaded: And here the Rule was, That the Rule che Princi- 
fo2 new Trial be ſet aſide, and the Rule fo2 Attachment dif: **!- 
charged- upon Payment of Expences of the Complainant, 
and Judgment entered below as * the due Cime. 
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Plead. Time. 


Queen. 


Non Pros. 
on Indict- 
ment, 


Cuſtom of 
Merchants 


on Bills of 


Exchange. 


Indorſment. 


Opinio Curiæ. 


— 


Domina Regina & Parker. 


Myizment, to which the Defendant demutred ; and upon 


Motion, the Queen had ſix Days to plead peremptozily 02 
join tn Demurrer; and within the ſix Days their Clerk in 
Court died: And now after thꝛee Terms they applied to the 
Court, which told them, if they had come in any reaſonable 
Time they would relieve them. And here, Per Cur. Non 


Pros' ought not to be enter'd upon an Jndixment, but Upon 


Motion in Court and Leave thereby obtained, 


Eſt & Eſſington 


* was an Action by the Jndozſee of a Bill of Exchange 
againſt the 2 declaring upon the Cuſtom ok Mer⸗ 


ſavit ſuper Billam præd. content. Billæ præd. to him the 
Plaintiff ſolvend. And here it was agreed by the Court, 
That Indoꝛzſement is a Term known in Law, and ſignifies a 
Writing on the Back of a Paper o2 Parchment containing 
another TUriting., To this Declaration two Exceptions 
were taken in Arreſt of Judgment: 1. That the TTlozds of 
the Indozſement were not ſignificative enough to pals the Pꝛo⸗ 
perty of the Bill to the Plaintiff, accoding to the Cuſfom of 


Merchants. 2. Exception, That it appears there were thꝛee 
Bills fo2 the ſame Sum, and that whereon the Acton is 


bꝛought was the firſt, and ſays, my ſecond oz third not paid, 


pay this my firſt. But per Cur. However that Matter 


would have been on Demurrer, it will be well after Uerdit ; 
fo2 if the ſecond oz third were patd, there had been no 120: 


miſe at all, fo2 the Pꝛomiſe is Conditional to pay this, if 


the lecond 02 third be not paid; therekoꝛe it the lecond oꝛ third 
were paid, the Jury could not find fo2 the Plaintiff. And 


us to the firſt Excer tion they held, That that would be lite⸗ 


wife good after Uerdif ; fo2 without finding an Jndozſement, 
they could not find fo? the Plaintiff, And it is not true to ſap, 
That at this Rate, and fo2 this Reaſon, it may be ſaid, if 
there were no manner of Indorſement, that dekeck would be 


cured by Uerdick; fd2 here there is a kind of an Indozlement 


ſet fo2th, and the Jury could not ſind foz the ID laintiff, with: 
out finding this to be a good Jndoxſement,and ſuch as amounts 
to 


chants, and that A. to whom the Bill was made, indor- 
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to an Agzeement, to have the Money paid to the Plaintiff. 
A Bill of Exchange may be accepted by Paroll, but not tranſ⸗ 


ferred otherwiſe than by TUriting upon the back of it, and that 
transfers the Pꝛoperty by the Cuſfom of Merchants. And 
they put the Caſe of Debt fo2 Rent, by G2antee of Rever- 
ſion, without ſhrwing Attoznment, and helped by Uerdit; 


and lo in Caſe of Bargain and Sale, pleaded without In⸗ 


rolmennt, good after Gerdick. And per Holt; If a Man 
writes on the back of a Bill ok Exchange, This is to be 
paid to J. S. oz the Content of this Bill is to be paid to J. S. 
and ſcts his Hand to it, it will be a good Indozlement. Quzre 
pro me, why nat a declaration of Cruſt? But ik there be 
no Indoꝛlemeut at all ſet fozth, QCerdift can't help: And Judic. 
pro Quer'. 


Grips 6 Inglede w. 


EBT upon a Deed of Articles, whereby the Deken⸗ 
i dant had agreed to pap the Plaintiff 25 1. to2 every Hun⸗ 
died ſtacks of Mood, lying in ſuch a Mood; and ſo fo2 as 
many moze as ſhould be felled till Michaelmas following. 
And Plaintiff declared fo2 ſo much Money as eight Pundzed 
ſtacks would give at that Rate; And allo fo2 as much as ſome 


* n 


Agreement. 
Variance 
inter the 


Deed and 
Declaration. 


odd ſtacks moze, would give in p2opoztion to the Rate ot 


35 l. fo2 the Hund2ed : And to'this Declaration there was a De- 
murrer, becauſe he declared fo2 moze than the Articles intitled 
him to; there being no Agreement fo2 any thing under a 100 
ſfacks ; ſohedemanded mo2e than his Due upon his own ſhewing. 


Atcherly pro Quer' took this difference; TUhere a Man 
is not to recover upon his Deed 02 Evidence, but upon a 
matter of Fack ariſing out of it, and inquirable by the Ju- 
ry, which is to be the meaſure of Damages, then one need 
not cxp2eſly keep up to the very Tenoz of his Deed; but he 
may enter non pros” fo2 what he demands too much, and have 
Judgment fo2 what is juſtly demanded $ And he ſa'd that 
upon this Rule there habe been Declarations fo2 lets and 
moze then was due, and J'aintiff had Judgment. 21 Cro. 498. 
Debt upon the Statute of Ed. 6. foz not ſetting fozth 
Tithes ; and demands 33 1. as treble damage, the ſingle 
value being x11. and 8d. as he had averred; and it was 
moved in Arreſt of Judgment, that three times 111. and 8d. 


Argument 
pro Quer. 


did not make 331. but 331. 28. ſo he declared fo2 leſs then 


his Demand; and that he ought not to do, without ſhewing 


I how 
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bow the reſt was pald: But per Cur. It was held well u upon 

this difference ; ers the Sum. is certain upon the very 
Bond 0? Contrad, without. any matter dehors to help it; there 
une ought not to vary fronr his Bond oz Writing, without 
chewing how the ref cams to be ſatisfied. But when the cer⸗ 
taiuty of the Demand cant appear, but from matter of Fai 
defiors of the Deed oꝛ Contract, which the Deed oz Contract re⸗ 
fers to; there ik you demand moze oz leſs than is due, it 
shall 9 vitiate. 2 Cro 529. Ind he quoted 1 Saund. 207. 
Hil. 7. Rot. 469. Thwaites ver. Lady Afhfield. 1 Kol. 
Ab. 785. A Id he produced the Noll of the Cale 
ok Baber and Pomroy into Court: And the Judgment ap- 
peated ts be entered koz the Plaintiff: It is Hil. 24. Car. x. 
Rot. 951. And he quoted the Book of Placita Latina redi- 
viva, 412. Hob. 178. Debt fo2 one Pundꝛed Pounds on 
three ſeveral Bonds; and it appeared on the Declaration, 
that one of the Bonds was not due, 


Note, Here it was agreed by the Court, That fo much a 
Hey , aro o much a Hundxd by Retail was the ſame 
t and that here either Party may tell them out; and 
that f he that had told them, Had not told them right, 
hen the other might chew that, and jon Illue upon ft. And 
ff was agreed here, That the Pꝛoperty of every Hundꝛen that 
was cut, at the time of the Agreement, did veſt in the Plain⸗ 
tiff; and fo of the reſt, as they were cut down. Ik the 
Sale had been of 500 Stacks ottt of 700, then Bry- 
er might chuſe : But if it were 50s to be ſet out by Seller, 
the letting out would be a Condition pꝛecedent. 


Argument Ok the other ſve, a difference was taken between an entire 
% Def, Demand and ſeveral Demands joined in one; koꝛ in the latter, 
emanden- if the Plaintiff fail in one of them, and fs right in the other, 
* ſe- he may have Judgment fo2 what is well, releaſing what is 
ill: But where Demand is entite, and the Plaintiff in 

making it out, ſhews he has Right but to part ok it; there 

the Judgment "muſt be againſt him in the whole, becauſe he is 

wꝛong in his Demand. There are lome Books which make 

difference where an Aﬀton is grounded upon a Nong, and 
where upon a Contrack: But the true Reaſon of\ that dif- 
ference (as was ſaid) is becauſe Contracts generally are en- 
tire; fo) let it be fo2 TU2ong oz on Contraft, tis the fame 
upon the Difference of the entire and divived Demand; and 
fo this the Caſe in Hob. 178. was relyed on koz they 5 
evera 
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ſeveral Cauſes put in one Aﬀign, If action be bꝛought up- 


on a ſingle Bill, payaþle at ſeveral Days, anp one of the 
Days is not yet come, the Plaintiff thall not hape Judgment, 
fo2 that Part that is due; but accozding to the Motion on 
the other ſive he ſhould ; and the Reaſon why it cant be done 
is, becauſe it's an entire Demand; and it was ſaid, That 
the difference taken in Godfrey's Caſe 11, 45. would not af- 
fe this Caſe ; That is, a Yan baings an Action fo? tio 
Things, and of his own ſhewing it appears, that he 
can't have Acton fo2 one of them, oꝛ a better Writ ; there 
the TUrit ſhall be well fo2 that Part fo2 which it is good; 
And the Caſe in Cro. is not like this, fo2 there the Defen- 
dant ſevered it by his Plea; fo2 the Jury might appoztion 


it, oz the Defendant could do it by his Plea, but he himſelf 


cannot do it, by ſhewing he has no Right to part of what 
he demands; and the Judgment here will not be final; kyt 
he may have a new Action, fo2 what is due; and the Reaſon 
of this will hold in a Real Action; fo2 if an AMze be bzought 
of a Mano, the Defendant can't abudge this, by claiming 


leſs oꝛ ſhewing Title to leſs then a Yano2; fo2 he muſt re⸗ 


cover rhe whole Manoz oz nothing: But tf it be fo2 ſo ma- 
ny Acres, there he may abzivge and recover part, becauſe 
then the Demand is ſeveral of ſeveral Acres; but where he 
demands an entire thing, he can't abꝛidge his Demand; but 
if he join ſeveral Cauſes of Action in one, there tho' he fail 
in making Title to part, he ſhall recover the reſt, and in the 
Caſe in Stile's, Germin was ſtrong againſt Roll. 


Holt C. J. This is no entire Demand, moze than ever 
Mion of Debt is, let it conſiſt of ever ſo many differing par⸗ 
t.culars, as the Caſe of the three Bonds before put: Suppoſe 
each Bond were fo2 201. the Precipe is of 601. and that is 
all one Precipe; and yet when he comes to declare, he de- 
clares upon thzee Bonds, each ok 201. that makes up the 
Sum in the Precipe ; notwithſtanding if it does appear that 


one of the Bonds is not yet due, then the Court ex Officio 
_ Hall abate the Suit as to that Bond, and give Judgment 


fo2 the reſt; ſo in the Action the Demand is entire, but 
it is not ſo in the Oziginal Foundation of it, fo2 that is 
leveral; and this is the difference, if there be a certain ſtated 


Sum ſpecified in the Deed it ſelf, that ſhall not be abzidged 


by any Remittitur 02 Releaſe of the Plaintiff, if he declare 


upon that Deed, As if a Man bing Debt upon a Band 


of 301. and declare upon a Bond of 201. this will be bad, 
5 becauſe 


Y Opinio Curie. 
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becauſe he has brought his Aion fo2 moze than is due, and 
this reſts upon the Deed only, and the Sum in it does not 
amount to his Demand; but if Action be bzought upon a Deed 
which refers to a matter of Fai, that makes the Duty moze 
02 leſs: It then the Fact which is referred to, will entitle him 
to a leſs Sum only, and he demands moze than the Fat 
which the Deed refers to upon Computation will entitle him, 
there let him remit ſo much of his Demand, as the Fact 
does not make out, it will be well; and he ſhall have Judg- 
ment fo2 the reſt, fo2 that Fat which is not made out, 1s 
not contradited by the Deed. And he lad, That the Caſe 
of Baker and Pomeroy was an Authozity in Point: Jt was 
Debt fo2 Rent, and upon Computation it appeared, he de- 
manded moꝛe than by the matter of Fat out of the Deed ap- 
peared to be due to him, and there he relcaled what was 
demanded too much, and took Judgment fo2 the reſt, And 
no diverſity between a Demurrer and a Uerdit, fo2 that Cale 
was upon a Uerdit, and this upon Oemurrer ; And he ſaid, 
The Cale of the Lady Aſhley, befoze quoted, had been adjudg- 


ed upon the Authozity of the Cale of Baker ver. Pomeroy. 


Powell acc. The Plaintiff muſt make his Demand entire, 
tho' he make his Title of ſeveral particulars, as ſome by 
one Bond, ſome another; yet being in the nature of ſeve- 
ral Demands, and made up of ſeveral particnlars, he may re- 
cover on one and not on the other ; and the Caſe of Baker 
and Pomeroy is eraftly this Caſe in it's Reaſon : And he 
ſaid, this was not a Demand of one entire Sum mentioned 
in the Specialty; but of that which might be moze oz leſs 
by matter of Fa# out of it; as an Indenture of Leaſe re⸗ 
fers to Oays of payment, and one demands moze Rent, 
than there were Days of payment paſt: So here he demand- 
ed moꝛe Money than there were Hund2eds of ſtacks, and the 
ones Caſe being on Uerdi#, and the others upon Demurrer, 
makes no difference: And Godfrey's Caſe was upon De- 
murrer ; and the queſtion there was, whether the Trit 
ſhould abate fo2 part, and fail fo2 part, oz fail in all? And 
the ſame queſtion is of the Count here. 


Powis accord. And quoted Hob. 133. and he ſaid, That 
the Dbjeftion that was made, that thus the Defendant might 
be enſnared into a Demurrer, when he might have a good 
Plea to bar the Plaintiff; he ſaid, Jf he had ſuch a Plea he 
ought to plead it, | 


4 Gould 
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Gould conceived a difference between a Demurrer and a Ger- ; 
dick in this Caſe, and ſaid, Jf an Aftize were fo2 41. Rent, 
one could not abzivge that Demand; and ſo he cad it was 
in Real and Perſonal Aﬀtons : Debt fo2 Rent, part Seck, and Judgment 
part Charge, the Crit abates in all. 10 H. 6.5. Dyer 65. Yelv. 66. er. 


Holt. As to the Caſe of Aſſize fo2 4 1. and ſhewing only 
Diſſeſin of three, that is quite another Thing; fo2 then he 
bzings an Aſſize of a Rent, of which he was not at all dif- 
ſeiſed ; and he ſaid, This was a Debt indeed ariſing by Deed, 
but not a ſtated Debt inthe Deed it ſelf: And he laid, The Caſe 
was no more, thana Man's avowing fo2 a Quarter's Rent moze 
than is due, and a Demurrer thereupon : He ſhould have a Re- 
tom irreplevizble fo: what is due; ſo of Rent and Nomine 
Penz and Title only fo2 Rent, And by three Judges, Judic' 
pro quer. teicaſing the overplus. 


Yoxon & Bennet. 


E of a Judgment affirmed in the Court ok Cheſter ,. | L 
upon a Trit of Erro2 of a Judgment given in the zel, of an 
Coꝛpoꝛation Court of the City, in an Action upon the Caſe Alderman. 
fo2 a Libel ; the Declaration ſet fozth, that the Plaintiff was +... ab 
an Alderman of the City of Cheſter, a Juſtice of Peace, and ſigned on a 
a Gzocer by his Trade; and that the Defendant did malici⸗ Judgment 
oufly, &c. publiſh a Libel of him in theſe Mozds, which he in Cheer. 
cauſed to be fired up in ſeveral places of the Town : Theſe 

are to adviſe all good Perſons to ſhew me, where I may ſee 
Alderman Yoxon, to receive my Money of him. A Demur- 

rer to this Declaration, and Judgment fo2 the Plaintiff in 

the Mayor's-Court, affirmed in the Chief Juſtice's Court; 

and here it was aſſigned fo2 Erroz, That upon the Plaint le. 

vied below, the P2oceſs to bzing the Oetendant into Court, 

was direcked to, and executed by the Sergeant at Mace; and 

after an Jnterlocutory Judgment in the Demurrer, they di⸗ 

refed a Pꝛecept to the Sheriff of the County to call a Jury, 

and enquire of Damages ; and it was urged, they could not 

charge that Officer: But that the ſame Officer who executed the 

Meſne P2oceſs, ſhould execute the Judicial one; and they ſaid, 

no Preſcription could be to juſtify theſe pꝛoceedings, becauſe 

they had no Sheriff till the Time of H. 7. fo? till the 21ſt 

Pear of that King, the City was part of the County at large; 

and they had no Sheriff, but that of the County; and there⸗ 

foze this Sheriff could not be an Dfficer to the Bayor's- 

Court, which is by Pzeſcription. 2. Er⸗ 
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2. Erro2 was, that upon an Jnterlocutozy Judgment in an 
inferio2 Court, the way to enquire koꝛ Damages is, fo2 the 
Serjants at Mace to Summons an Jnqueſt to appear in 
Court, and to make enquiry in Court: Foꝛ it never was ſuffer- | 
ed in an Jnferio2 Court, that the Judge of it ſhould fend his 
Pꝛecept to another Officer, to enquire of Damages; fo2 that 
is the particular Pꝛerogative of the Courts of Weſtminſter- 
Hall, to ſend to the Sheriff to enquire of Damages; and is 
moꝛe than even the Cottrtsof London have ever attempted to do. 


3. That the Dzginal was an Attachment per Corpus, 
which is only a P2zoceſs in Treſpaſs vi & armis, and not 
in Caſe; fo2 in Caſe the Dzigina! Pꝛoceſs is an Attachment 
per Bona, but not to arreſt a Mans Body pꝛeſently. 


4. That the Joinder in Demurrer is pet” Judic' pro Damp- 
nis occaſione Tranſgr' pred', inſtead of occaſione Tranſgr' ſu- 
per Caſum. 


Argument Cheſhire contra. Jt is ſaid befoꝛe to be Tranſgr' ſuper Ca- 
contra. ſum, and then Tranſgr' prædict iuuſt be ſuper Caſum. 


As to the iſt Exception, he ſaid, The City of Cheſter was 

an ancient County long befoze H. 7th time; and it had She: 
riffs Time out of Bind, and Þ2ocels direted to them, and abund- 
ance of ſuch Pꝛecedents; and the Ai of H. 7. was only a Confir- 
mation; and he ſaid, All their Pꝛecedents were thus, that the Ser⸗ 
jeant at Mace did execute the Meſne P2oceſs, and the Sheriffs 
Pꝛocels after Judgment: And that ſuch a Thing might be good by 
Gant, and what maybe by Gꝛant, might have been by Pꝛelcrip⸗ 
tion; and he faip, That by Law, the ſame Perſon may be 
Judge and Minister. Vide x Cro. 138. Jones 193. 12H. . 
3- By the ſame Reaſon, ſeveral may diſcharge the Dffice 
of one, Vide Mod. 598. Noy. 64. Courſe of Court is the 
Law thereof, and need not be ſhewed ſpecially in pleading. 
But that the Courts above are to be ſatisfied of it, by Pꝛe⸗ 
cedents and Certificates of the Judge of the Court. 2 Co. 
Wiſcot's Caſe; And there is a difference in the manner of 
taking Bail in this Court, and the Common-Pleas ; and ſa 
foumerly of Retom of Sci. Fac. but this Court did always 
require two Sci. Fac. and Retozns to them both, but one 
fufficed in the Common-Pleas. 


Holt, 


: 


— k — —— 
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Holt. Suppoſe the firſt Pꝛoceſs to the Serjeant at Mace 05 Curie. 
were wong, yet Appearance and Pleading will cure it; fo? 
where a Man has a Day on the Roll, he may appear if he 
will at that Day, though there be no Retom of the TUrit ; 
and Pꝛecedents are ſhewn as ancient as 5 Eliz. of this man⸗ 
ner of Pꝛoceedings. And Powell ſaid, They could not take 
ſudicial Knowledge if the City of Cheſter had a Sheriff only 
by At of Parliament in Time of H. 7. fo2 that Statute, on- 
Iy ſays, then it was made a County, and the Statute of 
43 Eliz. c. 15. odains, That the Officer of an inferio2 Court, 
hall not ſwear a Jury to enquire of Damages befoze him; but 
the Method is fo2 them to ſummon a Jury to enquire of Da- 
mages, and to ſwear them in Court befoze the Steward 02 
Judge of the Court : And Pꝛecedents were ſhewn here, of 
CUrits anciently direffed to the Sheriff of Cheſter, and that 
there is a Court by P2eſcription holden there, called the 
Sheriff's-Court. 


And per Powell, An Dfficer called Sheriff, might have been 
without a County, and ſo known Time out of Mind, and a 
ſubſequent AX of Parliament making it a County alters not 
the Pꝛelcription: But he ſaid, This could not be made good 
but by Pꝛelcription; fo2 the ſame Dfficer that executes one 
Pꝛoceſs ought to execute all; and therefoze, if upon Excep- 
tion to the Sheriff, Pꝛocels be directed to the Cozoner, though 
the Exception be after removed, it ſhall never after go to the 
Sheriff; and though there be no Pꝛecedents of theſe Pꝛoceed⸗ 
ings but ſince the Time of H. 7. pet if the current of Pꝛece⸗ 
dents have been ſo ever ſince, we ought rather to run with the 
Tide, than to reverſe all the Judgments that have been 
given ſince ; fo2 in ſome Caſes, Communis Error facit jus. 

And per tot. Cur. Judgment was affirm'd, without regard ta Judgment 
the Inqueſts being taken befo2e the Sheriff, affirmed, 


Oades & Woodward. 


| 4 PON a Report by M2. Clarke Secondary, the Caſe Warrant of 
was; One had given a Tarrant of Attoznep to enter Attorney to 
Judgment againſt him, as of Michaclmas o any other ſubſe- mer Juds- 
quent Term, and befoze Judgment enter d he died; and dead before 
after the Attoznep enter'd up Judgment, as of a Term when entered. 
the Party wag alive, and Le was upon the now 
a ty 


es ate; 
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rity of the Entry, fo2 that the Attomey's Warrant was deter. 


minep by the Party's Death, Holt declared himſelf deürous 
to know how the late Pꝛadice had gone, 'fo2 he han-known 
various Repoats of it fozmerip; at one Time it had been re⸗ 
pazted, That if the Plaintiff had enter d Judgment befoze 
the Continuance-Day after the Defenyant's Death, tt would 
hold good, but not akter; at other Times it had been re- 
pores, That he might enter it at any Time befoze the Cflotn: 
Oay of the n:rt Term, as of the p2ecedent Term when the 
Party was alive; ſo he ſaid, it had gone both Mars. 


Attozney-General, ſaid, Jf. the Party does not enter his 
Judgment within the Pear and Oay, he can't da it after 
without Leave of the Court, not to be had without Allidavit 
that the Parties are living; and why is that requir d, if with⸗ 
in the Pear it may be enter'd after Death of the Party? 
Holt. The Reaſon. is, That ik he enters it after the Pear, 
he mtift entet it as of that Term on which he has Leave; 
but within the Pear he may enter of a pꝛecedent Term. And 
Shelley's Caſe was quoted at the Bar, where Judgment was 
given after the Party was adually dead, becauſe he was alive 
in the Mozning the firſt Day ok Term. And per Holt, Jf 
one dies in the Gacation after Poſtea ſettled, after Judgment 
is frequently enter d; ſo ik the Rule be fo2 entering of Judg⸗ 


Death inter ment in Term-time, and the Defendant dies befo2e it is en- 
Verdict and tet d, it ſhall be enter'd after ; ſo if the Dekendant dies after 
Judgment. Jerdick against him, after Day in Bank, Judgment ſhall be 


enter'd againſt him. | 


And it was objeted to be a very unequitable Thing; fo2 by 
this Means, one Credito? would run away with all and leave 
the reſt nothing; and this was ſaid to be againſt both Con⸗ 
ſcience and Law; fo2it was a Rule in Law, whenever a Thing 


is doubtkul at Law, to go by Equity; and that this was a kind 


of a Fraud; and that a Letter of Attozney was in its own 
Nature revokeable, and that Death was an actual Revocation ; 
and therefoze the Attomey had no Authozity to confeſs the 
Judgment, and that the Statute of Frauds and Perjuries 
had made a difference in the Cale; fo2 befoze that Statute, 
a Judgment rekerr'd to the firſt Day ok the Term of which it 
was enter d: But ſince that Statute, it reters only to the 
Time of the adual figning of it, which Time is to be marked 
on the Side of the Roll ; But that can't be done in this Caſe, 

wrt Rr becauſe 

4 
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* becauſe the Attoꝛney has no Authozity at the Time the Judg- 


though the Party cavenant nat to xevoby it. 


Debt hy due Courſe of. Law, and he agreed, That a (ar: Attorney * 
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ent was aſtunlin enter d, though be had one at the Time it is 
fa to be enter d; and a Warrant of: Aftammey is revakeable 


Ok the other Side, Shelley, Caſe ayd Sir George Savill's 
Caſe in Palmer were ſtrongly infiſted on. 


Holt. Ik this be Fraud, it is a Pia Fraus, to get a juſt Wartant of 


rant of Attomey was revokeabſs. in its Wature: But if 19k * 
there be a Narrant of Attoznep to confeſs 3 Judgment, and | 
after, the Defendant comes and revokes it bekoze it is en 
ter d. pet the Attopney. ſhall enter it notwithſtanding. the'Re- 
vocation, ; and the Cpurle of the Court has been ſo Time aut 
of Mind; and the Courſe of a Court is the Law of it, -Jf 
Judgment be enter d in Aacation, and Writ taken out againſt 
the Party's Goods as of the Term befoze, pet the Ulrit 
thall levy the Money of his Goods in the Pands of his Exe- 
cutozs. Ik a Fine be acknowledged befoze Commiſſioners in 
the long Uacation, and no Writ of Covenant taken out, 
then the Party dies immediately, they ſhall after enter the 
King's Silver, and take out a TUrit of Covenant as of 
the Term befoze, and no Body ever ſtopped upon it; no2 
was it ever moved in the Common-Pleas, Oon't receive this 
Fine, fo2 the Party died befoze the TUrit of Covenant ſued 
out. And the Statute of Frauds and Perjuries does not 
extend to this Caſe ; fo2 if Judgment be given againſt him, 
and Execution taken out in the Teſtatoz's Life-time, it binds 
the Goods in the Hands of the Executo2s ; and the Statute 
of Frauds and Perjuries is purely fo2 the ſake of Purchalers, 


And in regard to Lands; but makes no Alteration as to 


Goods, but binds them only from the Delivery of a TUrit 
to the Sheriff. | 


Another Exception was, That upon Search, it was found Bail filed 
that no Bail had been filed. But Holt inclined to compel fer. 
the Attomep to file Bail now; koz if it were an Jdverſary 
Atton they would do, and why not ſo here? And he ſaid, he 
was very well ſatisficd as to the other Point: But upon the 
laſt, it was ſuffer to go over till next Term. 


Per 


1 


— 


nm.... 
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gel Fei t- Per Holt. There can't be two sci. Fa's. taken out together, 


turn d. 


Bankrupts. 


Two Thirds 


Statute pri- 
vate. 


Rent on a 
Demiſe. 


Variance, 
c. 


Opinio Cur. 


but the firſt muſt at leaſt be ſeven oz eight Days out befoze 
the retoꝛn of it, and then the ſccond to be purchaſed, n 


Nicholls's Caſc. 


W p E N one pleads the Statute of two Thirds, ff he 
/ would take Advantage of the Clauſe of being in Cu⸗ 
ſtody, he muſt ſhew it to have been on the ſeventeenth of No- 
vember; if of the Clauſe of abſconding, he muſt ſhew he 
abſconded for Debt at the Time of the Statute made. And 
Holt ſaid, he took the Statute to be a p2ivate Law; fo? 
though it concern'd a great many, pet it concerned a particu⸗ 
lar ſort of People; and here the Plaintiff had Judgment, be⸗ 
cauſe the Defendant did not ſhcw in his Plea, that he Had ab- 
fconded at the Time of the A# made, but only ſatd it was 
on the ſeventeenth of November. Vide ante. 


Thomkins & Pincent. 


N Debt fo2 Rent, Plaintiff declared on a Oemiſe, bearing 
Date the 25th of Auguſt 11 W. 3. fo2 ſeven Pears from 
the 24th of June befoze, paying quarterly at the moſt uſual 
Feaſis following, the Sum of 3 l. 10. viz. Michaelmas, 
St. Thomas, Lady-day, and St. John Baptiſt, the firſt Payment 
to begin at the Feaſt of St. Michael, and (o from thencefozth 
every Pear quarterly, at the moſt uſual Feaſts during the 
ſaid Term, 02 within twenty Days after the ſaid Feaſts. 


x h 
Object. The Rent is papable at Michaelmas, St. Thomas, 
Lady-day, and St. John Baptiſt, and this Action is bꝛought, 
primo Anno integro finito 25th of December, and payable then 
within twenty Oazs, viz. the tenth of January ; ſo that the 
twenty Days were reckoned from the right Day on which the 
Rent was due, viz. 21 December, St. Thomas's-Day. 


And per Cur. This Exception, viz. That the Rent wes 
payable on the twenty-firſt of December, and then the Pear 
ended as to the Rent; and then the Rent had been payable 
and demandable, if there had not been twenty Days moze ; 
the Declaration is bad, fo2 it was fo2 other Rent than was 
4 demandable 
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demandable and payable by the Leaſe. And the Caſe of Par- 
ker and Harris was quoted: A Rent was reſerved ha'f-yearly 
from Michaelmas, an Action bꝛought fo2 Half a Year's Rent 
ending the 25th of March, which was not half a Pear 
from Michaelmas; and the Rent being reſerved half pearly 
without mentioning any Day there, there muſt be a full half: 
Pear befoze it it is due; but otherwiſe, where it is made pay- 
able at ſuch and ſuch Feaſts, quarterly 02 half-yearly ; there, 
though the Quarters 02 Half-year in Reality be not then ex⸗ 
pired, yet as to the Reſervation and Payment it is. And here 
the Court ſaid, That in this Cale an Action could not be 
bought fo2 the Rent till twenty Days were paſs'd ; but it 
was due immediately after the Feaſt and payable. And here, 
fozaſmuch as the Rent declared on, and the Rent reſerved 
by the Deed, were quite different, the Court told the 
Plaintiff, that he could not diſcontinue, fo2 this Judgment 
could be no Bar againſt the right Rent. 


Owen and others of the City of Coventry were bound by Recogni- 
Recognizance, and appear'd fo2 two Terms; and no P?2oſecu- zance ref. 
tion being againſt them; it was moved to diſcharge their bited. 
Recogm3zance, oz diſpenſe with their Appearance: But the 
Court ſaid, they could not do it; and all they could do was 
to reſpite their Recognizance. 


Ode & Norcliff. 


T was pleaded in Abatement, That the Defendant was Abatement; 
one of the Clerks of the Common-Pleas, and ought not 

to be ſued out of that Court without his Conſent, Platntif 

replied, That he did not conſent, but laid Venue where, and 

therefoze bad per Cur. 


Certiorari to remove Oꝛzders made concerning fozeign Salt, Criiorer 
and the Owers returned were concerning Salt in general; gon, 51 
and held they were not well removed: Fo2 ſpecial Certiorari “Sener 


can't remove general Oꝛders, though General will remove 
Special ones. 


Goodwin & Hilton. 


Ending Writ ok Erroz, Bail render d Puncipal the Bail render 
roth of December befoze ; and in February following, the the Prince 


efendant meeting the Plaintiff at large, he told him, he had ** 
| B b render d 


* 


rA in BEL 


Reddidit ſe. 


Coſts. 
Executor. 


Bridge re- 
pair d. 


render'd himſelf in diſcharge of his Bail. The Plaintiff's 
Attozney having no Notice of the Render, took out a Capias 
againſt the Pꝛncipal, and Sci. Fac. againſt Bail, who pleaded 
Nul tiel Perſon as the Pꝛincipal in Rerum natura; and up- 
on Examination of the Regularity of the Render this Pat⸗ 
ter appear d, 


1. It was agreed by the Court, That Bail might well 
render during TUrit of Erroz. 


2. That by Courſe of the Court, there ought to be an 
Entry made by the Defendant's Attozney with all convenient 
Speed, in a Book to be kept fo2 that Purpole in the Dffice of 
King's-Bench, to the Jntent the Plaintiff may know how to 
pꝛocced that is, to charge the Party in Execution, oz to 
take a Fi. Fac. oz other CUrit, | 


3. That by the late Rule of Court, Beſides this Entry, 
there muſt be two Days Notice to the Plaintiff's Attomey 
befoze a Committitur can be enter'd, oꝛ a Diſcharge upon the 
Ba!'l-piece, Note, It was alſo agreed, That the Courle of 
Render is upon the Reddidit ſe, ſigned bythe Junge, to get a 
Certificate from the Clerk of the Paper to the Maſter of 
the Dffice, which is his Warrant to enter a Dilcharge upon 
the Bail⸗piece; but ſuch Certificate does not make the Red- 
didit ſe better 02 woꝛſe. And here was an Entry made in the 
Book kept in the Office long bekoꝛe the ſecond Sci. Fac. retoꝛned, 
but likewiſe long after the Reddidit ſe; and it would have 


been well as to that, but that it appeared the Dekendant had 
eſcaped long befoze., | | 


1 Executoz ſhall pay Coſts fo2 not going on to Trial: Per 
Ur. 


Domina Regina & John Bucknal, Mil. . 


E was Lo2d of the Manoz of Le More in Hertfordſhire, 
which Yano? was held by the Service of repairing a 
publick B2idge ; and though all the Demeſnes of the Hanoz, 
except the Coppholds, were alien'd; yet it was held per Cur. 
That all the Alienees were chargeable in Pꝛopoꝛtion, yet the 
Queen might charge any of them with the whole, and let him 


have Contribution againſt the others: And though ma 


N.. 


1 v1w/ 
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had nothing but the Copphold, yet koꝛ as much as the Free- 
hold thereof was in him, he was chargeable, and the Court 
would dire# the Inkozmation to be againſt all the Parties 
lyable; but let him that is charged, have his Remedy againſt 
the reſt: Per Cur. 


Holt declared, Ik Complaint were made to him, that Juſtices 
ſome Juſtice of the Peace had iſſued a Tarrant to take away ound over. 
Goods out of a Man's Poſſeſſion to which he pꝛetended a 
Right, he would ſend fo2 the Juſtice and bind him over ; fo2 
People muſt take the legal Remedy, that is Detinue, Trover, 

02 Replevin. 


Wortley Mountague & Lord Sandwich. 


| . O N Motion fo2 a new Trial, the Caſe appeared to Limitation 
be this: An Executoꝛ ſeveral Years befoze had left ſome pleaded by 


Houſhold Stuff in the Houſe by the Conſent of the Heir who Heir agaiuſt 
uled them after ; and within ſix Years of the Afton bꝛought, 


Executor. 


the Executoꝛ demands the Goods, and the Heir refuſed to 
let him have them; whereupon Trover was bꝛought, and the 
Statute of Limitation pleaded. And per Cur. the Uſer be⸗ 
foze the Demand was no Converſion no2 Evidence of it; 
fo it was with the Conſent of the Erecuto? till then. And 


the Demand being within ſir Years, the Refuſal which enſued 
1t, and is the only Evidence of a Converſion in the Caſe, was 


within the ſix Pears ; and if a Trover be befoze ſix Pears, and 


'a'Convittion after, the Statute can't be pleaded, 


Domina Regina & Sturney. 


E was convited in a ſummary Manner on the Statute paud in 
of the 13 & 14 Car. 2. fo2 a Fraud in a Cuſtom ; and Cuſtoms, 
the Convition being removed here, was quaſh'd on Motion. 3 
Foz per Cur. The Statute dire#s no Particular way or 
Trial, but only that the Dffender ſhall be fined at the Sel⸗ 


ions ; and whenever an Ac of Parliament makes an Of- 
fence, and is ſilent on the Manner of trying it, it ſhall be in⸗ 
tended to be a Tryal per Pais accoding to Magna Charta. 


4 Domina 
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Suborna- 


tion. 
Arreſt of 
Judgment. 


Capiatar pro 
Fine. . 


Domina Regina & Darby. 


E being convitted of a Suboznation of Perjury and 
| a Judgment, quod capiatur pro Fine, and bꝛought in 
upon the Capias, and offered to move in Arreſt of Judgment ; 
and Court and Bar ſaid, They never had known a Motion in 
Arreſt of Judgment, after a Judgment quod capiatur-pro 
Fine. And it was inſiſted on fo2 the Queen, that the Judgment 
was compleat + But the Certainty of the Fine could not be 
known till the Party be ought into Court, and that in the 
mean Time there is a ſhoxt Entry made of the Judgment 
quod capiatur : But after the Fine is ſet, then there is an 
Entry made at large, and that is called the Fine-Roll ; and 
if Judgment ſhould be arreſfed now upon the Motion, the 
Entry muſt be quod capiat. inde ſine Die, which would be con- 
trary to the Judgment befoze, upon which the Cap' pro Fine 
iſſued ; and the Judgment is as final as it can be, when it 
is quod capiatur pro Fine, though the Rol! be not made up 
till he be bꝛought in upon the Capias. And the firſt Cale in 
Palmer was quoted, where it was ſald, That a TUrit of Er- 
r02 would lic of this Judgment bekoze the Fine let. 


But Note, There it was a Judgment that he ſhould be 


ouſted of his Fzanchiſe, and likewiſe taken pro Fine; and they 


ſaid this was ſtronger than the Caſe of Ejeqkment; fo2 there 
Judgment is not compleat till Damages be found, and yet 
a Urit of Erroz lies of the Judgment befoze any Damages 
found; and the Keaſon is, becauſe by the Judgment that 
is given, the Poſſeſſion is touched immediately; and where a 
Judgment is final fo2 any Part, Tlrit of Erro2 will lie. 
And here they would have the Capias pro Fine to be in Ma- 
ture of an Execution, quod Holt negavit, becauſe it is not 
certain; And he laid, that upon an interlocutozy Judgment in 
Caſe oz Treſpaſs, a Capias pro Fine ſhall go, pet after they 
may move in Arreſt of Judgment; and theſe are likeſt of 
any to the Caſe in Queſtion. And it is not like a Judgment 
quod computet; fo2 after ſuch Judgment you can't move in 
Arreſt of Judgment; fo2 then there is no moe to do, but to 
ſee what is behind: And upon the Doubt, Time was given till 
the next Day; and it was agreed, That if lo be it could not bc 
moved in Arreſt of Judgment, it might very well be urged 


in Mitigation of the Fine, and fo? that the Exceptions were 
heard, 1 I. The 
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1. The Inkozmation ſets fo2zth, That there was a Cauſe in 
Chancery between A. & B. and that a Commiſſion did iſſue out 
of that Court to examine Witneſſes in the Cauſe, and that 
J. S. was ſwom a TUitneſs befoze the laid Commiſſioners, 
(without ſaying in that Cauſe, oz what he had ſwo2n.) That 
the Defendant did ſollicit him to kozlwear what he had won 


bekoze; and it not appearing that the Dath was in any Cauſe 


pending, oꝛ that it was in any material Point, were two Ex⸗ 
ceptions; fo2 that ought to be let kozth, that the Court 
might judge whether it was a Point material o2 not; fo2 it 
could not be Perjurp if it were not, and then Solicitation | 
could not be a Subomation. _ | 


2. That J. N. was to have been a Witneſs in the ſame 
Cauſe, and that the Defendant went and deſired him to wear 
ſuch a particular Thing, without averring that it was falſe, 
02 that he knew nothing of it; and theſe Dbjettons ſeem d of 
TUeight to the Court. And Holt, How ſhall we judge of the 
Mature of his Offence, and by Conſequence what Fine to 
ſet, if we do not knew it from the Recow of his Convitton ? 


And if a Man be indied of Perjury, and it don't appear Indictment 


what he ſwears, and that it was in a Cauſe depending, and © F909. 
material to the Point in iſſue, the Indickment will be bad; 
and the Court is to judge what is material, and that they 
can't do, if it be not ſet foꝛth; and by the ſame Reaſon, Sub- 
oꝛnation muſt be of ſuch a Thing as would be Perjury if won, 
and ſo muſt be ſhewn certainly: But as to the other Point, 
it ſeem'd to be a Common Law Dffence, to offer Money to 


(wear to a particular Thing whether true oꝛ kalle. 


Domina Regina & Swanſon, Baynton, Hartley 
& Spurr. 


DEP were all indicked upon the Statute of 3 H. 7. Felony in 

againſt ſtealing of Women, &c The Indickment did Ne 3 

let foꝛth the Woman's Age, That ſhe was an Heireſs to J. S. 
was woꝛth in Goods and Chattels ſo much, and lo much in 
Land of Jnheritance ; That ſhe was a Uirgin: And upon 
Evidence, the Caſe appeared to be thus: Baynton perſonating 
a Country Lady, though in Truth a Noman ok the Town, 
took a Lodging in the ou where Ys. Plaiſant * 
c odg d 
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longen, (faz that was her Name) and after ſome Time intro⸗ 
duͤced the laid Swanſon into the Pouſe, as ber Bzother, 
here he frequently had the Converſation of the faid Rawlins : 
Im the mean Time, Prs. Baynton uſed to magnify her p2e- 
tended Byzother's Merit and Goodneſs, inſomuch that the 
_ Taft Rawlins had likewiſe declared Her liking of him, and 
Wiſhed he would marry her. But to get her abzoad without 
ap of her Friends, Baynton Tehiwed her Aunt and her, to 
Ko with Her to Church; and againſt the Time got Barlifts, 
to take out a TUrit fo2 Rawlins and her Aunt, aud to they 
Qay-laped and arreſted them, and conveyed them from Veſt. 
minſter where they lived firſt, to the Garter-Taverntn Drury- 
Lane; and there ſeparated the Aunt and her, and carried her 
to Holborn to the Uine-Tavern, where Swanſon came ag 
Her Bail, and there married her, contmuing under the Arref ; 
Baynton telling her, that if the did not marry him, ſhe muſt 
go to Newgate : And Swanſon and Baynton were found guil⸗ 
ty. Foz the Court delivered it to the Jury ko Law: That 
tho' the Taid Rawlins had a fancy fo2 the Man, pet becaulſe the 
was not Pup to the contrivanre of coming out to him, and 
Knew not bekoze hand, oz conſented fo to come to Him, and 
being married whilft che continued under that Reſtraint and 
Miotence, tho perhaps ſhe conſented to the Marriage; yet 
the Laid Fa# was a Crime within the Statute ; fo2 here 
Was a fozceable taking away, and her Tubfequent Conkent 
While under che Reſtraint, could not be look'd upon, but 
an Elec of the continuing Fozce; and that tho' Swan⸗ 
+ Yon had knolun nothing of the firft Force, pet he knowing 
her fo be under it; aud marrying while he knew her to be 
under it, made him appꝛove of the firſt Fozce, and fo partake 
of it, fo as to be guilty. Note, Upon this Statute, Al. 
Aiders and Aſſiſters are Pꝛincipals. And Note, The Pan 
was Punged: Hartty and Spurr the Bailiffs, were acquitted. 


Le Noyer's Caſe. 


I an itifevio2 Court the Recozd was made, in the part ot 
A iſſuing the Motels, preceptum fuit, inſtead uf precept. ett; 
and becauſe the :Haught vf the Counfel given tö the Clerk. 
to enter up by, was right, it mas moved now to amend 
the Recow.hy.it. Bit per Cur. "There never was any umend 
ment by Naught of Counſel; for it #8 a Thing al no man 
ner ok Atithozity, Aalteraftite ut plealure, and no . 

I change 
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change it: And the Caſe there put of a Bond, is nat like 
this, fo2 a Bond is an Authentick Thing; and an Alteratt- 


on in it is Fo2gery, and if the Party himſelf does it, beſides 
the Fo2gery, he avoids the whole Bond: And the Statute is 
to amend where there is a Letter too much oz too little, th2o' 
the fault of the Clerk. And Hole ſaid, Pe would gladiy have 


an Adion bꝛaught againſt an Attomey, that makes ſuch a 


fault in entry, contrary to advice of Counſel : Fo2 they ſome- 
times do it out of Malice, and ſometimes out of Pꝛelump⸗ 
7 ; — no diminution lies of a Recoꝛd of an Inkeri⸗ 
02 onr * s | | | . 


Reignol & Taylor. . | 


RROR of a Judgment in Treſpaſs at the Stannary- Error. 


Court. 1. Exception was, That in the Recod ſent up 
in the Stile of the Court ſet.fe2thz they do not ſay, That 
it was held within the Juriſdixton of the Court. Vide x Co. 


51, 1 Inſt. 58. 1 Rol. Ab. 533. 434. 


Holt and Cur. Where you declare in the Jnferior Court, 
you ought to lay the Fat o2 Caule of Action, to have ariſen 


within their Juriſoition; 02 if you Declare, that at a Court 


heid, fippoſe at Maidftone, ſuch a Thing was done, there you 


of the Court, but when you only ſet fozth the Stile of a 
Court, you need not ſhew it. Another Erro2 was, That it 
was not alledged, that the Plaintiff was a Tinner ; and by 
ſeveral ads of Parliament concerning their Jurildickion, they 
ought to ſhew it: And fo2 this Judgment reverſed Niſi. 


Cole & Henry. 


muft ſay, That the Court was held within their Juriſdition 


Inferior Ju- 
riſdiction. 


RROR of a Judgment in Ejeiment in Ireland, in the Error. 
Court of Queen's-Bench. 1, Erro2 aſſigned was, that 


no Juro?'s Name was entered on the Reco. 2. That 


the Judge who tried the Cauſe, calls himſelf the Mueen's 
Judge; and it no where appears that the Ring was then 
Dead. Holt, We are to take Judicial Huowlenge, who 
reigys over us, and whom we owe Wegiance to; and tho 
it be decent to take Notice of the Demiſe ok the King, yet 
at is not of neceſſtty. And when there is a full Jury, — 
ne 
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never is an entry of their Names in a ſupkrio2 Court, Et 
Judie: Err 


Harwood & Parrot. 


Jas E by dd and Mike, koz malitious Jndizing 

Baron and the Wife of a Riot, 2 Counts. firſt, ſhewing the Plain⸗ 

Feme. tiff's Aike was of good Reputation: And that the Deken⸗ 
pant to lefſen it, did Indice her of a Riot, of which ſhe was 
acquitted. 2. Count was the ſame, and that the husband 
was put to great Charge: As to the firſt, it was held to be no 
Scandal to be guilty of Treſpaſs ; and as to the other, the 
Court inclined , that the Dusband alone ought to have 
bꝛought the Acton, fo2 he alone could be put to the charges: 
Bit they nne no poſitive een 


Wood & Branford. 


RRDR of a Judgment in Dower fn Common-Pleas, and 
Error. Certi- L in Nullo eſt Erratum pleaded, Jt was aſſigned foꝛ Erro, 
vr ari. that it was againſt an Inkant who appeared by Attozney, 
when he ſhouid have appeared by Guardian. And per Cur. 
Tho' it be after in Nullo eſt Erratum pleaded, yet we may 
grant a Certiorari ad informandas conſcientias, and a Dowa- 

ger is a kind of a Purchaſer. | 


Shield & Cliff. 


C\ JJ being ſued upon a Bond, hy the Name of Peter, 

Miſnomer he pleaded in Abatement, That he was baptized by the 
Name of Paul, and not by that of Peter; and concludes to 
Country, And per Cur. A Reſpondeas ouſter awarded, 


Haywood 2 Davis, & al. 


Treſpaſs. —Reſpaſs againſt two, fo2 taking a Pale of Mater out 
Abatement. of the Defendant s Mell; Defenvant pleaded in Abate- 
cone in mira; that the other Defendant and Plaintiff were Tenants 
mmen- in Common of the Well; Plaintiff replies, That he was 
Sole ſeized Abſque hoc, that he was Tenant in Common 

with any, and concludes to Country. And per Broderick, 
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Where an Abſque hoc takes in the whole matter of the Plea, 
there he that takes a Traverſe, may conclude to the Country: 
But where an Abſque hoc is upon a particular Fat, which 
does not compꝛehend the whole Plea, there he ſhall not con- 
clude to the Country, but averr. And it was-agreed by all, 
that in the Caſe of Abſque tali cauſa, one may conclude-to 
the Country. 


Holt. Jn Treſpaſs, it is no Plea in Abatement fo2a De- 
fendant to ſay, He was Tenant in Common with the Plain⸗ 
tiff, becauſe he may give it in Evidence upon not guilty ; but 
here the Defendant that was a Stranger pleads Tenancy in 
Common in the Plaintiff with the other Defendant ; and that 
he may well do. And where one pleads Tenancy in Common, 1 Ley. 261. 
o: Jotntenancy in abatement of the Wart ; and Plaintiff 
pleads in ſuppozt of his Writ, He ſhall conclude to the Coun⸗ 
try generally; fo2 it is there an Abſque hoc upon a ſpectal 
occaſion to maintain his Writ, and Abſque hoc there is 
meerly put in koꝛ Fodm 2: And is no more, than that the other 
who 1s ſeized jointly, oz feized in Common with him, has 
nothing there, Vide Dyer 333. There yot: traverſe a ſpe- 
cial point, you muſt conclude with Averment, and not to the 


Country: But rhis is not a Traverſe of a ſpecial point. 
And per Cur. Reſponſ. ultra. 


Wittingham verſus Broderick. 


Udgment in Com. Banco, in Treſpaſs by Þusband and Baron and 
Mike, fo2 taking away their Goods, reverſed, becauſe Feme. 
Wike ought not to join. 


Crogate verſus Martin. 


N OT concluding to the Country upon Iſſue compleatly Male con: 
joined, good Cauſe of Special Demurrer. Per Cur, cluſion. 


Demurrer. 


Dd Clift. 
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Cliffron & Swezeland. 


E pleaded. Pzivilege of Common-Pleas in Abatement, 


| without concluding to Recow, Holt, He need not do 


it, but he may leave Plaintiff Liberty to reply; and Deny his 
being a Perſon pꝛiviledged there, which Platntiff can't do if 
Defendant conclude to the Recozd: And his not ſaying prout 
patet is no good Caule of a general Demurrer, and upon 
the prout patet per Recordum, there ſhall go a Certiorari to 
certify the Reco, and ff they pꝛoduce one and ſhew they 
have pzivilege, Plaintiff is eſtopped. 


Clerk & Yewdall. 


Na quantum Meruit Plaintiff declared, That at the re- 

queſt of the Defendant, he had done ſuch and ſuch Ser- 
vices fo2 him, and ſets them fo2th ; and that in Conſidera- 
tion thereof the Defendant pzomiſed to Pay him quantum 
Mereretur : Uerdif pro Quer', and moved in Arref of Judg- 
ment, that the Conſideration being paſt, it ſhould have been 
quantum Merebatur 02 Meritus fuiſſet. Vide Stiles 444. Aſ- 
ſumpſit fo2 Mariners Wages; and laid, that in Conſidera- 
tion that B. deſerviret inſtead of deſervivit, and Judgment 
arreſted upon that Exception. Holt, In all our Judgments 
the entry is quod recuperet, which is a Subjun# ; and yet 
it is a preſent AX, and not a future one: Fo2 it would be 
ill to make it future; and it muſt be tranflated , that he 
do recover, in the Pꝛeſent⸗Tenſe. So if Pꝛelent of Potenti⸗ 
al o: Conjunifive be the fame with p2eſent of Jndicative, 
why ſhall not Þ2eter-Jmperfeit-Tenſe of both Woods be the 
lame? And if this had been merebatur, you had allowed it 
good. And the Merit is not paſt, when the WMozk is 


done, but continues till Satisfa#ion. And Plaintiff had 
Judgment. | | 
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How & Prin. 


15 Cate; Plaintiff declared, That he was a Juſtice of Scandal. 


Peace of the County of Glouceſter ; and alſo Deputy 
Lieutenant of the ſame Countp; and that he did intend to 
ſtand Candidate fo2 a Knight of the Shire of that County, 
to ſerve in the Parliament, to be held at Weſtminſter, the xr 3th 
of November the ſame Pear, That the Defendant knowing 
the Pꝛemiſſes, and intending to hinder him to be choſen 
Knight of the Shire as afozeſaid, and allo to diſcredit him 
in the Country amongſt his Meighbours; ſpoke theſe Tos 
of him, Do not Vote for How, for he is a Facobite, and for 
bringing in the Prince of Wales, (innuendo the pretended 
Prince of Wales) andPopery, (innuendo the Popiſh-Religion) to 


deſtroy our Nation, (innuendo the Nation of England.) And 


that at another Time, viz. on ſuch a Oay in May laſt; He 
the Plaintiff being a Juſtice of Peace, and Deputy Leiute⸗ 
nant of the ſaid County, and alſo a P2ivy Counſello2 to her 


pꝛeſent Majeſty ; the Defendant did ſpeak theſe TUozds of 


him. I (innuendo the Defendant) was arreſted at the Suit of 
the Right Honourable J. How Eſq; (innuendo the Plaintiff) and 
it has coſt me, (innuendo the Defendant) 5 l. for my Breakfaſt, 
and if you (innuendo the Perſon to whom the Words were 
ſpoke ; whoſe Name was ſet forth) don't Vote for him, (innu- 


did it, it is becauſe I would not give my Conſent to bring 
in Popery and the Prince of Wales, to deſtroy the Nation. 
Uerdict and 4001. Damages fo2 the Plaintiff, and after 


many Hearings in arreſt of Judgment: Holt Ch. J. Deliver- 
ed the Opinion of the Court. 


J and my WByothers have conſidered of this Declaration, Opinio Corie. 


any we never ſpoke of it together till now; and yet we all 
happen to be unanimous in Opinion, that both theſe Mozds 
are afionable : As to the firſt TWlozds, it may be fit to explain 
the meaning of them; and we do take it, that the true 
Senle of them, as they were ſpoken was: That by them Pr. 
How was charged to be a Jacobite ; and that he had a deſign 
and a fozmed Reſolution, to bzing in the pzetended Py2ince 


of Wales and Popery, to the deſtrution of this Nation of 
England. V 
Bj. 


endo the Plaintiff ) He will ſerve you ſo too. I know why he 
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Confirudi- Obj. This is no diret charge; And that of bꝛinging in Po. 
on and in- pery is uncertain ; fo2 it is nat ſatd, where it is to be bꝛought 
en in. But theſs CUows being ſpoke with reſpef to an kn. 
of Words. glimman, it muſt neceflgrily be underſtoon, that he was 


02 bringing of it into England, the Moms being ſpoken here, 
by one Engliſhman of -another. 


and it muſt be neceſſarily underſtood, that they are both 
Engliſbmen, fo2 every Man in England, prima facie, is to 
be underſtood to be of Engliſh Birth, till contrary appear. and 
fo2 Authozities here, he quoted 5 Co. Caudreys Caſe, upon 
the Statute of 2 Eliz. intitling her to iſſue Commiſſions 
to her natural Bom Subjets to have Eccleſiaſtical Conu⸗ 
fauce; and the Objedion was there taken to the ſpecial Uer- 
dick, that it was not found the Commiſſioners were natural 
Bom Subjexs 2: And the Anſwer to that was, That every 
one in Commiſſion by the Queen, {hall be intended to be a 
natural Von Subjeft, till the contrary appears; and here 
it would be a very fozeign Intendment, to intend one that 
tands fo2 Parliament Man to be a Fozeignez, oz a Jullice 
of Peace to be ſp, till contrary appear, 


Then it it be taken, that he was an Engliſhman here 
it England, of whom it's ſaid by an Engliſhman here in 
England, that he is fo2 bainging in Popery ; it muſt be ne- 
cefſarily int ended, that it was here in England, elpecially 
when it is ſaid in the Mos, to be to the deſirucion of 
our Nation: So that the Wows meant, That J. How. was 
fo2 bzinging in Popery into England, to the deſirutton of 
England. Beſides if the Mozds could have reference to 
the bzinging in of Popery into any other Nation, it ought 
to be ſhewed on the Defendant's ſide ; and ik that had been 
done, the Gerdid muſt have been fo2 the Dekendant: Foz if 
the Defendant had been a Scotchman o2 a Dutchman, and 
that had appeared upon the Trial to the Jury, in Evidence, 
they muſt have given their Uerdi# fo2 the Defendant ; but, 
prima facie being ſpoken of and by an Engliſhman, it ſhall 
be intended into England. And this appears upon the 
Conſideration of Cromwell's Caſe, in 4 Co. To lay a 
Han is a Murderer abſtraedly is aitionable, but if the pꝛe⸗ 
cedent Diſcourſe will alter the ſignification, which the Moꝛds 
prima facie bear; the Defendant upon Action bd2ought 
mut ſhew it; as in an Adion bzought toz ſaying the * 
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is a Yurderer, | the Defendant pleads not guilty, and it fs 
p2oved he ſain it, he may ſhew that the pzecedent Diſcourſe 
was about Hunting : And that the Plaintiff ſatd to the 


Defendant, he had killed ſo many Pares, upon which the 


Defendant laid to the Plaintiff, . he was a Murderer; that 
alters the ſignification of the Mos, and turns the Uer- 
dict fo2 the Defendant. So here, if there were a communt- 
cation concerning another Country, with another Man than 
an Engliſhman, that had altered the Caſe, and the Defen- 
dant muſt have been acquitted : But without fuch Miti⸗ 
gation, it muſt neceſſarily be intended, that he meant the 
Plaintiff to be a Perſon fo2 bzinging Popery into Eng- 


land. 


As to the Prince of Wales, who is meant by that? Pou 
objet, we can't take Notice of a Pence of Wales; fo? ther 
is no ſuch Perſon in Rerum Natura. 


Anſw. At the Time of ſpeaking thoſe Moos, the Law 
of England takes Notice of a pꝛetended Pꝛince of Wales; 
as appears by the Statute of 8 & 9 W. 3. So that there 
was a Perſon, of whom the Law took Notice, living, and 
pꝛetended to be Pꝛince of Wales; and why is he called pꝛe⸗ 
tended Pꝛince of Wales, but becauſe he himſelf and others 
take Notice of him as ſuch, and pꝛetend him to be ſo? 


And he compared it to the Caſe of a Baſtard, ſuppoſed 


to be the Son of ſuch a Father; in law he is not his Son; 


but when he has the reputation and pꝛetence of being his 
Son, that pꝛetence is enough to give the Law ſuch Mo⸗ 
tice of him, as to enable him to purchaſe by that Mame : 
Therefozc it's plain as can be, that J. Howe is by theſe TUows 
charged with a deſign, to bzing in the Jaince of Wales and 
Popery into England, to the deſtrudion of it. 


Theft this being the natural Senle ok the Wows, the 
queſtion is, whether the TUo2ds be aiionable ? J am not fo? 
declaring my Opinion what the Law would be, in Caſe the 
TAloꝛds had been ſpoken of a private Man, becaule it is go- 
ing further then we need; and fo pꝛejudge a point, that is 
not now in Queſtion, but may come in Queſtion z; and there- 
foe fo: mp ſelf, J give this Opinion only upon Account 
of the Perſon of whom they are ſpoke, as it appears on the 
Declaration, 

Ee It 
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1 It appears in the firſt Toms, That he was a Juftice of 
Peace in the County; and likewiſe a Deputy Leiutenant: 


And an Atjon lies againſt a Perſon, fo2 Mozds ſpoke of one 
in an Office, upon two Accounts: | 


Firſt, To charge one in an Dffice under the late King, oz 
-prefent. Queen, with ſuch til Pꝛinciples, that are of ſuch a 

Natute that they make him unfit to bear that Dffice 02 Em- 
ployment, is adionable: Foz if he had fuch thoughts to being 
in the pꝛetended Pence of Wales o2 Popery into this King: 
dom, it is fit he ſhould be removed from that Truſt: Then 
he as Juſtice of Peace, ought to puniſh Popery, to pꝛoclaim 
thoſe that will not come to Church, to try and commit 
them: Sure then, one that is fo2 intzoducing Popery, ought 


not ta be tntruſted with an Office, the Duty whereof is to 
puniſh and ſuppꝛels it. 1 | 22 


Secondly, pe is Deputy-Lieutenant, and as fuch he has 
Power to defend the Government of the County againſt all 
Pretenders 3; and his being ok ſuch Patriciples, as he ts 
hereby charged with, makes him obnorious to the eſtaliſhed 
Sovernment; and not to be truſted by it, in a Poſt that is 
fo2 defence of that Sovernment, that he is faid to be ſo 
averſe- to; when it map be fo2 the Advantage of the Govern- 
ment, to continue him in it; and a diſreputation to him to 
be turned out of it upon Suſpicion. 3 Lev. 50. the Caſe of 
Sir William Clarges in the Common-Pleas. He bet kozth, 
That he was a Juſtice of Peace, Deputy Lieutenant of 


Cows, that he intended to ſtand Candidate fo2 a Bo⸗ 
rough, to be Burgeſs in Paärliament: And that the Defen- 
dant laid or him, That he was a Papiſt; he is not charged 
with any Aﬀ of Popery, but oniy that he was a Papiſt; and 
that only ſhews what his Pꝛinciple and Aﬀettion is Pet be⸗ 
ing fpoke of one in Office 'of Truſt, the whole Court of 
Common: Pleas: held, That they were affonable, fo2 the very 
being a Papiſt is good cauſe to remove him out of his 
Place; and that Caſe did not reſt ſingly upon that Refolu- 
tion: But a Writ of Erro2 was bꝛought of it into this Court, 


and here the Judgment below was affirmed, Vide the ſame 
Cale in Raymond. Tp "wy 


ſuch a Countp, and likewiſe at the Time of ſpeaking the | 
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In the next om If thele Wows be well confidered;: they 
are ſtill moze ſcandalous, fo2 they don't only charge him 
with having ill Pꝛinciples, but likewiſe with having fozmed a 
deſign to put thoſe fi} P2inciples in Execution, by bꝛinging 
in Popery and the Pꝛince of Wales, even to the deſiruition 

of the Nation : Then if he has ſuch a kozmed deügn, that is 
d very great Crime; and the Caſe in Lev. is a very ſtrong 
Caſe fo2 me, and ſs is 3 Co. 191. 1 Lev. 335. Sir Wil- 
liam Waldegrave's Caſe,. and: both the ſaid Books agree in 
the Repo2t of. that Cale: He declared that he was a Jul⸗ 
tice *of Peace, Deputy Lieutenant of the County, and a 
Captain of the Queen's Guards; and that the Oefendant 
having Difcourſe of him with: fuch-an one, his- Servant, be 
ſaid, Thou ſerveſt no true Subject, without accuſing him 
with any particular A#, but * generally, that he was not 
a true Subjeck: And adjudged, that being {poke of one in 
that high Statton, they were attionable ; and that Caſe has 
not been yet queſtioned, but on the contrary, was quoted koz 
good Law in Yelv. 202. 104. Ackion brought by a pzivate 
Perſon fo2 faying, he was not a true Subject, and het it 
would not lie fo2 a pavate Perſon. 


The Defendant's Malice in ſpeaking theſe Wows, is met- 
ty full upon this Conſtderation. 1. They were (poke when the 
Plaintiff had a deſign to ſtand fo2 Parliament⸗Man; and that 
the Defendant knew, and the Mozds were with delign to 
hinder his Election, don't Vote for Howe, &c. TUhp? Becauſe 
he is ſo and ſo p2incipled, and ſo and ſo: reſolved ta put 
thoſe Pꝛinciples in Execution: They were ſpoken on purpoſe, 
and that is a great Indication of Malice; and 1 deſigned 
Credit ould be given to his Mods. Þ 


Ohy. May be he deſigned to bzing in Popery and vibe Prince 
of er by At of Parliament. 


Anſw. That is a very ſtrange way of introducing it in a 
Pꝛoteſtant Country: But ſuppofe we ſhould intend it here: 
Are theſe Perſons fit to be entruſted in a Pꝛoteſtant Go- 
vernment, oz to be choſe Members of their Parliament, 
that would be fo2 making a Law to ſubvert the Govern⸗ 
ment and our Religion; and to fet up a Pꝛetender to the 
pꝛejudice of: the Title of the Queen? And his not that oc- 
caſion to remove him? And even in that Senſe, the TUo2ds 


would be highly Scandalous, and it would be Time to re- 
4 move 
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move him out of an Employment, which gives him ſuch credit 
in the Country. | ; 


Obj. He is not charged with any Ack done: This is anſwered 
befoze, in the Caſe of Sir Walter Clarges, and alſo that of 
Sir William Waldegrave ; and to make Mons ſcandalous, 
it is not neceſſary to charge one with an Ack; but it is 
enough to charge him with having an ill deſign, and ill Pꝛin⸗ 
ciple: And fo2 that, ſee 1 Brownl. 5. the Defendant ſaid of 
the Plaintiff being an Attomey, He is a very good Attorney, 
but he will plead on both ſides; he does not ſap, that he ever 
has done it, only (he will.) and held they were atlonable, de- 
cauſe it ſhews he was of knaviſh and cozrupt Jnclination. | 
Another Caſe is 15 Car. x. 1 Rol. Abr. 86. Ellis verſus Hunt. 
March's Rep. 1. In Action the Plaintiff ſet fozth, that he was 
a Journeyman-Shoemaker, and a Cutter of Leather; 
and that the Defendant ſain of him to his Maſter, You 
keep ſuch a one, who will cut you out of Doors ; and the 
WWows, cutting out of Doozs, were taken in the Senſe, that 
he would undo him; and there the Plaintiff is not charged 
with doing any Ad, but only that he would do it, And pet 
the Wows were judged afionable, becauſe of his ill intent. 


Obj. This ©ffice of Juſtice of Peace, oꝛ of Deputy⸗Lieu⸗ 
tenant, are not Dffices of any p2ofit ; therefoze being turned 
out of ſuch Employment, is no loſs to him; and the Caſe 
of Major Bill was quoted, You a Juſtice of Peace? you will 
make ſuch another Juſtice of the Peace as Major Bill, who is 
a Blockhead, an Aſs, a Coxcomb and a Buffle-headed Juſ- 
tice. And adjudged that an Action did not iye fo2 theſe Wows, | 2 
becauſe he was not accuſed of any Corruption in his Emplop- | 7 
ment, oz any ill deſign oz Paſtnciple; fo2 it was not his | 3 
fault that he was a Blockhead, &c. Foz he can't be other⸗ : 
wiſe than his Maker has made him; but if he had been a 
Wiſe Man, and had wicked Principles charged upon him, | 
when he has not them, an Aion would have lain; fo2 tho a 
Man can't be wiſer, pet he may be honeſter. Ik a Man be 
in a place of Pꝛoſit, and he be accuſed of Jnſufficiency, he 
thall have Remedy by Aﬀion : But if he be only in a place | * 
of Honour, he ſhall not have Acton fo2 Mozds of Jnſuffi- | - 
rctenty; but even there, if he be accuſed of ill P2fnciples, and 
l-affeed to the Government, he ſhall have an Aitton. 


I | And 
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And the Scandal in the pꝛelent Caſe goes farther; fo2 it 
muſt be {uppoled, the Defendant deſign'd to be believed, when 
he ſpoke theſe Mozds, becauſe he uſed this Argument to hin- 
der others from voting fo2 the Plaintiff ; fo2 he that hears 
him, muſt believe that he has detected this either from ſome 
Speech oz ſome Ac done by him the Plaintiff ; fo2 no Man is 
ſuppoſed to know the Deſign oz Purpoſe of another, but 
from his Mos oz Ad; and therefoze, when one ſays poſi⸗ 
tively that A. is fo2 ſuch a Thing, he muſt take upon himlelf, 
that he has detefted ſome Act o2 TUo2d of him, that gives him 


god Reaſon to make this Inkerence. And it is the moſt rea- 


ſonable Thing in the Toad, to adjudge ſuch TWUows to be 
ationable ; fo2 they that are in publick Employment, would 
find it impoſſible to at with Temper, if the Law did not give 
them Remedy: Foz if the Oefendant had not been bꝛoͤught to 
an Accompt fo2 thoſe Mods, what would become of Mꝛ. Howe? 
Fo: it would be pzeachd up in all the Country, and there would 
be no way to hinder it, it would at laſt run to common Fame, and 
that alone is good Caule to Hinder a Man's being emploped; 
fo2 no Man that is under an ill Fame, ought to be truſted 
with a Place oꝛ Employment of Truſt, and then no Man could 
ſafely be in his Place. The ſecond Mozds are aftonable fo2 
the ſame Reaſon befoze given; and though it be objefed, 


that the ſecond Nozds, at leaſt the latter Part of them are 


Nonſence, He arreſted me for not conſenting with him to bring 


in Popery and the Prince of Wales; fo2 none can be arreſted 


fo2 not conſenting to ſuch a Thing. Anſwer, The not doing 
of it can't be the Cauſe oz Foundation of the Afton, but it 
may be the Motive why he was arreſted, Jud. pro Quer. per 
tot. Cur. Et poſtea affirm. ind. in Domo Procerum. 


Harrow's Caſe. 


J BE in Spiritual-Court fo2 Sitbſtrafion of Tithes, Prohibition. 
fo2 Agiſlment of Cattle : They pleaded below that they ** for 
were Jnhabitants of that Pariſh, and the other Tithes were 


better fo2 the Agiſtment of Cattle there; and this Matter 
they alſo ſuggeſted fo2 a Pꝛohibition ; but in their Declara- 
= upon a Pꝛohibition, they alledged they were Dccu- 
piers. 


Ff Per 


Judgment. 
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Variance Per Cur. The Declaration ought not to vary from the 


between the Suggeſtion, and if you do not declare purſuant to Suggel⸗ 
dug Dale tion, Conſultation ought to go; fo2 if you diſcontinue your 
ration, Puyohibition, ft ſhall go of Courſe; and the Reaſon why 
agiſted Cattle ſhall not pay Tithes, is, becauſe the o- 
ther Tithes of the ſame Pariſh are the better fo2 the Agiſt⸗ 
ment there. And Holt ſaid, Jf you Have an Houſe in one 
iſh and live there, you muſt not pay Agiſtment fo2 dzp 
\Cattle there. But if you be not a Houle-keeper there, yay 
maſt pay Tithes fo2 Agiſtment. And here the Court would 
Kive them Leave to diſcontinue paying Cofts, and pꝛay ano- 
ther Pꝛohibition. And if there be Cattle of Plow agiſted in 
Another Pariſh, they muft pay Tithes there where they agif, 
becanfe they are not Cattle of Plow there. 


Pauper, Per Cur. Na Pauper be nonfuit, there ſhall be Coſts 
tared, and he ſhall not after ga on without paying the Coſts, 
2 accowing to the Ac of Parliament that he was 
| pp 4 | | * 


Le Sage Pere. 


Intereft, and Z & not make a Rule upon a Plaintiff to take his Paincipal, 
Colts, Intereſts and Coſts; and they held in ſuch Cale, the Plain⸗ 
elt ought to have his full Coſts aut of the Penalty, . 


Domina Regina & Lee. 


One in Exe- | T was moved, That he being in the Marſhal's Cuſtody 
cution not might be charged wich an Excommunicato capiendo. Here 
1 was an Excom. cap. taken out of Chancery, and a Non eſt 
bam Cp. Invenrus rrtom d; and it wus urged, Chat it was to no 

1 to take-out another, when he is adualty in Cuſtody 

Bf the Dimicer ok the Court; and it was compar d to the 
-Cilſe'of one in Cuſtody upon Melne P?oceſs at the Suit af A. 
THe hall Se charged in Exerutton at the Sutt ak B. But it 


ference ; fo2 the Capias upon a Judgment is, ita quod habeas 
Corpus ejus here at the retom of the Writ, and there in a 
Manner the Court is poſſtſs'd of him, becauſe there the Poo 

4 ce!s 


was anſwered of the other Side, That there was a vaſt :Dif- | ; 


Term. S. Mich. 1 Annz in B. R. 115 


o 
al 


ceſs is to bꝛing him in hither + But upon an Excom. cap. 
to the Sheriff, the Sheriff is not to bzing him hither, but to 
keep him in Goal, and he is not to bzing him hither but upon 
Habeas Corpus; and hom can the Court lay hold on one that 
has no Day in Court, and fs not befoze it? And the Court 
agked, if the Statute ok 5 Eliz. had not been, what Remedy 
they had? And it was agreed, there was none in that Cale; 
but the Statute has made this Oifference, fo2 it makes the 
Pꝛocels iſſuable in this Court, and retoznable here; but does 
not oder the Sheriff to bzing the Party in, but ta take him 
and keep him. Hole agreed, It he were taken by Excom. 
4 cap. firſf, and bꝛought up here by Habeas Corpus to anſwer an 
| 2 Action in this Court, then he ſhould be turn'd over to the 
4 Marſhal, charged with Excom. cap. But here there is a Pup- 
ceſs out of this Court, which gives him a Day here, which 
the Excom. cap. daes not; and the Reaſon of that is, becauſe . 
he cannot be in two {everal Paiſons at once: But here 
would not help, but conſider till next Term. * 


Holt. If a Man be arreſted at the Suit of A. and while he Warrant of 
is under Confinement of the Bailiff, he give a Warrant of At- Attorney, 
tozmey to confeſs a Judgment, if there be no Attozney by, it 1 
is always taken to be by Dureſs. But when one is in Gaol 
a good while, and then another that is his Creditoz, o2 ſup- 
poſed to be ſo, comes to him, and he voluntarily without any 
Compulſion does confeſs a Judgment to him, that Judgment 
ſhall ſtand though there be no Attoznep. And if one be im⸗ 
paiſoned in the King's-Beneh, and confeſs Judgment oz Action 
to another, it ſhall be good ; as if the Declaration be de⸗ 
livered to ane in Cuſtody of the Marſhal, and he contfeſfles the 
Acklon and gives Judgment, though there be no Attozney by, 


it ſhall ſtand. 


Taylor & Griffith. 


JT Nviament of Fozcible-Entry and Detainer, concluded con. Entry forci- 
tra Pacem of the late King and. pzeſent Queen, the Entry ble, ©*- 
being in King William's Time, and Detainer in the Queen 


Time. Per Holt. The concluſion is very impꝛoper, but there 
gare too many that way to reverſe them all. But it was 
quaſh'd upon the Dbjettion, That it did not appear what E⸗ 
\ | Hate the Party had, whether Freehold, foz Years, oz at Will, 
, | And fo the Court could not tell what Execution to * 
= | t u 


116 


Term. S. Mich. 1 Annæ in B. R. 


- 


Action by 
Principal of 
Furnivalu- 


Corpora- 


but if the Eſtate were ſet out, perhaps the Poſſeſſion ſhould 
be reſtor'd to one, and the Freehold to another: And here 
beſides it was not ſaid, That there was a Otſſeiſin of him 
that had the Freehold, and it was quaſh'd. „ 


Thimblethorp & Hardeſty. 


FI E bzought an Action as Pꝛincipal of Furnivals- Inn, and 
declared upon an Inſimul computaſſet with hem fo? 
ſeveral Sums of Money due to him and the Senio2s of the 
Society. And after Uerdii it was moved in Arreſt of Judg- 
ment, that it can't be his Debt upon this Pꝛomiſe; fo2 by 
his Declaration, the ſeveral Sums are laid to have been due 
to him and the Sentozs of the Society, and the Pꝛomiſe 
whether expꝛels'd oz imply'd, pet ſlill it muſt be a Pꝛomiſe to 
them whoſe Debt it was; therekoze they all ought to join in 
the Afton. Here it was agreed, Church-wardens might 
bzing an Action in their Mame fo2 the Debt of the Pariſh, 
fo2 they are a Cozporation; but here the Plaintiff is none: 
And the Dꝛincipal and Ancients ought to join, not as Pꝛin⸗ 
cipal and Ancients, but as they are natural Perſons Ik an 
Accompt be made with the Dean of Weſtminſter, fox Money 
due to the Dean and Chapter of Weſtminſter, this is an 
Accompt with the Dean and Chapter, and the Acton muſt 


be bzought in their Mame ; that is, in their politick Mame. 


Jf Plaintiff be Truſtee fo2 the Society of this Houſe, he 
may ſue in his own Mame. And per Cur. A Pꝛomiſe to one 


here, is a Pꝛomiſe to all, and all of them muſt join in an 


Ation bought upon that P2omiſe, even upon an adual Pꝛo⸗ 


m.le. And the Debt upon the Acccompt ſtated, ariſes to 
ſa many particular Perſons, and they all ought to join in the 
Atton : and though the Dekendant be one of them, pet the 
Pꝛomiſe is to all the reſt, excluding himſelf ; and all the 
reſt are Joint-tenants againſt him; and a Note made to one 
of the Society by another of them, is a Note to all except 
him that gives it. As if there be twenty Partners, and one 


of them covenant: with all the ref, he is in that Reſpet 


ſeveral from them all, and they all joint againſt him ; and 
Judgment arreſted per tot. Cur. * | 


How 
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How && Granville 


not taken an Aſſignment ; and upon Ackion b2ought againſt 
the Bail, they are not held to ball. 


New Trial denied after Giew, there being Evidence of 
both Sides. 


Dr. Watſon's Caſe, vide ante. . 


ER Cur. After Alignment of Bail⸗Bond, if the De- Exception 
fendant put in the ſame Bail that were put in to the *2 Ball. 
Sheriff, Plaintiff can't except againſt them; ſecus, if he has 


R. Watſon was byought up, and pꝛaped to be diſcharged Excom. Cap. 


fo2 the Fault in the TUrit. Holt. The Caſe of the 
King and Fowler was thꝛoughly conſidered, not only as to the 
Proceſs with Penalty, but allo, whether it was not neceſſary, 
ſince the Court is to award future P2oceſs, to know the 
Cauſe of Excommunication inthe TUrit 2 And we then thought 
it was fo neceſſary fo2 this Reaſon, becauſe the Chancery 
now have no Power on the TUrit ; but that Power they had, 
is by the Statute of 5 Eliz. given to this Court; Therefoze, 
ſince this Court is to award Pꝛocels, they muſt know that it 
is Matter of Eccleſiaſtical Conuſance; and there is no 
other way fo2 them to know that, but by its appearing on the 
CUrit : Foz Chancery can't relieve in the Caſe, becauſe the 
CUrtt is in this Court: It the Cauſe of Ercommunication 
be not ſufficient, the Party has no Remedy but in this Court; 
therefoze the Statute by neceſſary Conſequence of Law, has 


made this Court Judges of the TUrit of Significavit. And ſo Significavit. 


the very Statute does intimate, when it ſays, That in Caſe 
it be one of the nine Cauſes, we ſhall award Pꝛoceſs with 
Penalty: And how can we do that, if the Cauſe don't appear 


upon the Writ, and that from the Gzounds that we went upon 


in the Judgment? 


Powell. The Foꝛm of the Urit was general befoze, but 
ſfnce the Statute of 9 C. the Pꝛoceſs is altered; and ſure 
the Court muſt know whether you have Juriſdition below, 
as befoze this Statute, they muſt have ſatisfied the Chan- 
cery ; and after the TUrit is once here, the Chancery has no 


G g moze 
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4 mo2e Juriſdixion. And Eyre ſaid, The Chancery took it they 
| | had Juriſdition till, fo2 they had quaſh'd an Excom. cap. there 
| that very Moming, which Holt Caid, They could not dg 
by Law; and Dꝛ. Watſon was Diſcharged, and as many 


_ CUrits as were retam dzwere gun d. 


Xantims. Mandamus moyed: qo e in a Chiturggan co an Höhi 
e tal. Hole ſai apc ngt he, kor he was but an piuate Der- 
vant ; and it was agreed, a Mangamus had gone to wear a 

Sexton: The Rule was fo2 them to ſhew Caule. 


— . 


Huben Coy» Habeas Corpus can't be after Judgment. 

Pu. 

Diſtreſs. I one diſtrain again for the ſame Rent, the Remedy is 

Recaptivn. Recaption; àud if the Sheriff refuſe a Replevin, an Action 
lies againſt him. 


Execution Upon Motion of Trigg againſt the Sheriff of Kent, Holt 
of Goods. ſald, Jf a Shetiff retom Goods levied to ſuch a Galue, he 
mutt anſwer fo2 Goods to that Ualue, and Plaintiff may haue 

a Venditioni exponas; and if he will not (ell them, then the 
way ts to have a Diſtringas to the Cozoner; and that is the 
right Method to lay him by the Heels tül he has ſold ;-and 
ſure Debt will lie againft him after ſuch a Retom, and a Ven- 
ditioni exponas. | 


Notice of In Eſfetment, If the Defendant has not regular Notice of 
Trial. Eect. Trial, the way is not to confeſs Leaſe, Entry, and Duſter, 
went. but to oppoſe Judgment againlt the caſual Ejefoz. | 


Admiviſtra- Adminiſtrato2 ſhall pay Coſts ko; not going on ta Trial, 


tor. Colts. 


Gilg, 'Tis unuſual to ſend a Certiorari without a ſpecial Cauſe. | 
= RANT TE 02001 44} | | 


Domina Regina verſus Sewel, alias Beaus, at Niſi Prius 
coram Holt in Com Midd. 5 


Ekendant indicted fo2 Uſury, in taking 9 1. fo2 the Uſe | 

Zoot 431. fo? a Year, contra formam Statuti. The 
ſe was, The Dekendant lent the Pꝛolecutoz 45 1. upon a | 
ledge of Jewels, and it was agreed to pay the ſaid Inte- 


Evidence. 
Ulury. 


relt ; after, the Pzoſecutoz gave bis Bond fo2 the lame wo. 
| | x ney, 


| 


ne R * GoL 
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ney, and the Bond not being diſcharged, the P2oſecuto2 was 
pꝛoduced as an Evidence, and \wom by Holt de bene eſſe, as 
he (aid; and he ſaid, it was a Queſtton, Whether the new 
Bond were void 02 not? Ind he put this Caſe, A Dan 
makes a tous Contrat, ann giveshim umawünt Intexett, 
and agrees to give him à Bond £02 the Pꝛinctpal; and after, 
by a ſubſequent Agreement, gives a Bond fo2 the Sum lent 
to J. S. to whom the Lender owes ſo much, in Satisfa#ion 
of his Debt; thts Bond is nat Holdablle by the Statute. It 
a Man lend Monep fe? the legal Intereſt, and after, a ſubſe- 
quent Agreement is made fo2 moꝛe Intereſt, which is Uſury, 
our w not avord the firſt Contra, Vide 2 Mod. & 
T Daun 


Here Holt declared ko: Law, That where a Man ts in: TRY 


tereſted in the Conſequence of that which he ſmears fo ; ik it 
be ſo, the Doing of the Ac which he is now Evidence to in- 
validate o2 ſet aſide, was a Beans to obtain his Liberty from 


Impꝛiſonment, oz an Exemption from Cozpozal Puniſhment, 


he ſhall be a Citneſs, as in the Caſe of Dureſs, though it be 
to be ſet aſide his own Bond; pet it being given to obtain 
his Liberty, he ſhall be a Witneſs alſo, where the Nature of 
the Thing allows bim no other Evidence: As if a Toman give a 
Note 02 Bond to a Yan, to p2ocure her the Love of J. S. by 
ſome Spell o2 Charm; in an Jndi#ment koz the Cheat, 
though it tend to avoid the Note, yet the ſhall be a Witneſs. 
Note, Here it could not be given in Evidence, That the De- 
fendant was a Common Uſurer, becauſe he could not be ready 
to give an Anſwer to that Matter. 
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Cram, Holt, Chief Fuſtice. 


Powell, 
he Powys, Fuſtices: An. Dom. 1702. 
: Gould, | Fe 


* 


5 UDGBENT in Debt upon a Bond in the 


Error i | 
A Common Pleas, ts affirmed upon TUrit of Erro 
Super ſedeas. bere, and a new (Writ of Erro brought in Parlia-' 


ment. Broderick moved to2 a Superſedeas of the 
Execution without putting in Bail; fo2 befoze the 

5 Statute in that Behalf, the Allowance of a Writ of 
Etrro2 was in it ſelf a Superſedeas. And this Caſe he ſaid was 
neither within the Moꝛds 02 Intent of the Statute ; fo2 when 
the Judgment of the Common- Pleas is affirmed here, there is 
no new Judgment given here fo2 the Debt, but only the fo2- 
mer Judgment affirmd ; and if this Judgment ſhould be 
affirmed befoze the Loꝛds, they do not award Execution there, 
but command this Court to do it, and then the Plaintiff will 
have the ſame Advantage as he would have had if the Judg⸗ 
ment had not been befoze the Lows, 


Opinion. And Holt C. J. ſaid, The Recognizance entered into upon 
the allowance of the Trit of Erro2 in the Common-Pleas, 
goes only to that TUrit of Erroꝛ that is then brought; and it 

I 18 


Term. S. Hill. 1 Anne in B. R. 


is true, if the Judgment affirmed here be reverſco by the 
Lo2ds, it will diſcharge that Recognizance: But in Cale it 
be affirm'd, here is a Delay of Execution, and Coſts that the 
Plaintiff is put to, and the Becognizance ok the Common- 
Pleas does not reach them. It the Court thould erroneouſly 
affirm the Judgment in the Common-Pleas, not only the 
Judgment ok Affirmation given by this Court, but tikewiſe 
the oziginal Judgment of the Common-Pleas would be re- 
verſed by the Lows. And this being within the Moꝛds of 
the Statute to entitle the Plaintiff below to bail upon its 
Kemoval up hither, when it is affirmed here, and a TUrit of 


Erroz is bzought befoze the Lows, that TUrit of Erro? 1s - 


not only of the Judgment of Affirmation given here, but 
likewiſe ok the Judgment given below; and the Security given 
is that which makes the Superſedeas of the Writ of Erro? ; 
fo2 that Statute takes off the Superſedeas, if Security be not 
put in; and there is no moze Reaſon to give Security upon 
the firſt Judgment than on the ſecond; and how can we take 
Notice that there is a Recogntzance enter'd into in the Com- 
mon- Pleas, upon the firſt Writ of Erro2 bꝛought? Foz ſtip- 
poſe it be not ſo, how ſha!l we diſcover it? And we are not 
to pꝛeſume it; fo2 tis not the Duty of the Court to compel 
a Security, but what they are to do, is to award Exccution 
if it be not done; but the not putting in Bail, does not 
binder the Piagrels of the TUrit of Erroz, but it was only 
ta hinder occap of Execution; and if there be no Py2ecedents 
tn tots oint, the Reaſon is, becauſe of the rarity of the 
Cole. And the whole Court inclined, That it was not a 
+226 ſedeas without Bail; but upon the Impoꝛtunity of Bro- 
derick, gave Leave to ſpeak to it again. 


Gravenor & Fenwick. 


Curia. 


A Ffidavits to put off a Trial at Bar, let down fo2 the Trial. 


I firſt Tueſday in Term, upon account of the Witneſſes 

being not likely to be there, denied; kor that it was not 
lwom Endeavours had been uſed in ſuch convenient Time to 
have them, that without an unfozeſeen Accident they would 
bc at the Trial at the ſet Time. 


Page came to the Bar, to ſhew Cauſe againſt a Pꝛohibi⸗ Church Re. 
tion to a Suit in the Eccleſiaſtical- Court of Ely, fo2 a Church- pairs and 


Late, fo2 repairing of the * Church⸗Oꝛmaments. The Kt: 


Suit 
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Exceptions. 
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»» 


Suit did et forth, the Church was out of Repair, 8c. and 
that at a Meeting of the Pariſhioners, a Rate was made by a 
Majozity of them, that the Plaintiff foz P2ohibition was an 
Inhabitant and rated ſo much. The Suggeſtion was, That 
J. S. is ſeized in Fee of the Manoz of Dale within the Ja: 
riſh ; that he, and all thoſe whoſe Eſtate he has in it, Time out 
of Mind uſed to repair an Ille in the Paziſh-Church, and in 
Confideration thereof, were diſcharged of all Rates fo2 re: 
pairing the whole Church, and that the Defendant is Tenant 
of part of the Manoꝛ. 


1. Exception, That the Libel is fo: Repair of Church and 
Church-Dmaments, and the Pzeſcription goes only to the 
Repatr of the Church. 


2. The tendering of ſuch a Plea below and Refuſal of it, 


is no Cauſe of Pꝛohibition, but rather of Appeal. Vide 
1 Bulſt. 16. 


3. The Preſcription is, That all the Tenants of the 


Mano were diſcharged, and he makes Himſelf Tenant of 
part. 


Holt. Tho a Man Time out of Mind repair a Chapel, yet 
if it be not a*P2edial Chapel, having Chapel-Cardens be: 
longing to it, pet it is not Reaſon to exempt from a Church: 
Rate to repair; and here ik he repairs leſs than his Pꝛopoz 
tion amounts to, it map be a Queſtion, if it ought to dil⸗ 
charge him? But if he repairs moze 02 as much, it will be 
good: But this is not Batter to be determined upon Mo⸗ 
tion. As to the firſt Exception, if you have not diſtinguiſhd 
how much is demanded fa2 Dmament, you have not libelled 
right; and Pꝛohibition if it goes at all, muſt go fo2 all. 9s 
to the third Exception, Ik the Tenant of the whole Mano; 
has ſuch an Exemption, Tenant in part ſhall have it in Pꝛo⸗ 
poztion. And Rule abſolute and declare fozthwith ; Foz in 


Pꝛohibition, we may oder the Declaration to be delivered 
as we pleaſe in point of Time. 
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Domina Regina & Taylor. 


Mdiament of Fo2cible Entry upon the Statute of 8 H. 6. Forcible En- 
c. 9. without ſaying the Party had been ſeiz d and viſleiz dry. 

p Fo2ce, and it was quach d niſi befoze; and it was urgen 

+ Cauſe, That that need not be cxpxefiy laid, Vide Pop. 

205. 


Holt. The Caſe in Popham was upon the Statute of Opinion 
21 Jac. c. 15. upon which it ſuffices to ſay, That that Entry 
was made upon a Copyholder oz Lefſee fo2 Pears, and that 
he was erpelled ; but the pꝛelent Caſe is upon the Statute of 
H. 6. upon which you muſt always alledge a Freehold and 
Seilin in ſome⸗body; and if it be an Entry upon a Leffee Sign. 
fo2 Pears, you muſt fay, the Entry was made into the Free- 
hold of A. in the Poſſeſſion of B. and that ſo' he difleiſed A. 
and of Neceſſity there muſt be a Diſſeiſin of the F2eehold laid; 
and upon Reſtitution the Poſſeſſion fs reſtoꝛed ts the Leflze, 
and the Freehold to the other; and on this Statute, Diflet: 
ſin is a Term of Art, not to be ſupplied by any other Wozd, 
And Rule abſolute: per tot. Cur. 


Parker & Collins. 


Þ E Placit. were Hill. 13 Wil. 3. And the Declaration amend- 
of Eaſter-Term againſt the Defendant in Cuſtod. Ma- ment. 
riſchalli Mariſchalciæ Dominæ Reginæ. Per Cur. Let it 
be amended, fo2 it's no part of the Declaration, but only 
Style of Recowd ; and they ſaid, That after Demurrer, the Time. De- 
Party has four Days in Term to join 02 wave, and plead the pie: 
general Iſſue. 


Stracy & Saunders. 


Man owes Money by Bond, and alſo by Award, flip- 
A poſe 20 1. by each, and he pays one 201. it ſhall be up: Election. 


on which of both he pleales; ko he, and not the Receivers, 
is the firſt Agent. Quære. 


Pierce 


— — 


— — 3 * — — - =_ —— — 
— — — — — — - — K ow wr 
<2" = - 

> ” 8 * 


__ * Per 
—— — — Are tees _ 
— 1 1 — 


922 8 9 — * 2 4 1 — 
1 ba E — — & . 6 = ” w- „* 2 —— 
— — —— _ * — — 4 "I _— f To * I 
, — A N - 8 2 - 


- _- — — 
. 


— 


— 
* —— — — . Ä 
* 


2 — A — 


— ——— — 


—32— — 
— — — 
— 


114 
el * 
1 
* 

1 

ll. 

+ 
| 
1 
1 

{ i 


124 


Term. S. Hill. 1 Aide in B. R. 


Plea. 
Dilconti- 
nuance. 


Error Cer- 
tior ari. 


Amend- 
ment. 


Demurrer. 


Pierce & Henriques: 


Sſurnpfit and two Counts: Non Aſſumpſit as to one, and 
as to the other it being fo2 100 l. he pleads Payment 
of 991. which the Defendant received; but pleads nothing 
to the reſt. Plaintiff replies denying the Papment, and af: 
ter Demurrer ; per Cur. The Plea is well as- to the 991. 
foꝛ one may plead ſeveral Pleas, as Payment of part, and a 
Releaſe as to the reſt, &c. And here it is a Dilcontinuance 
fo2 he ſhould have taken Judgment by Nihil Dicit, fo; ſo 
much as had not been pleaded to, and plead as to the reſt. 
But it was agreed here, the Defendant could not plead Non 
Aſſumpſit in part, and a Releaſe 02 — to the reſt; fo? 
that would ſpoil the whole Plea. - 


and being ſpoke to again, it was held a Oiſcontinuance 
in toto, per Cur. And Holt ſaid, it might be doubted, whe⸗ 
ther it could be lo pleaded in an Indeb. Aſſump. 


Wood & Brauford. Vide ante. 


JN Dower; Jt appear'd on Recozd certify'd up, this being a 
Writ of Erroz, That the Defendant being an Inkant, 
had appear d by Attozney, and this aſlign'd fo2 Erroꝛ. And 
after in nullo eſt Erratum pleaded, and Demurrer there- 
upon; it was ſuggeſfed, That there was an Admittance of 


8 below, and a Marrant koz receiving of the Guar- 
fan. 


Per Cur. Ik that be ſo, it is good Cauſe to amend the 


* Record; and as a Pyecedent was quoted the Caſe of 


Waldegrave and Lane, 5th of the late King and Queen : 
And per Cur. After a good Erro2 in Fai alledged, if the 
Party will not join Iſſue upon it, but plead in nullo eſt Er- 


ratum, they admit the Fat true, and it is a good Cauſe of 
Demurter. 1 
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Chambers verſus Jennings. 


Knight by King Charles the ſecond, that the Plaintiff ſpoke 
theſe Towds to, and of him, You a Knight? You are a pitiful 
Fellow, and an inconfiderable Fellow, to the great Scandal 
of Gentlemen and of the Order of Knighthood. And likewiſe 
to the great Pꝛovocation of Jennings to Duels and Breach 
of Peace. And it appeared on Pleading, that the Queſtion was, 


t. Mhether there were ſuch a Court of Honour in England, Queſtion «. 


as gave Remedy fo! Wows not aftionable at Law, tending 
- the Diſhonour of Knighthood, oz of any Body bearing 
kms 


2. I the Court of Honour had ſuch a Juriſdieton, Whe- Queſtion 2. 


ther it ought not in ſuch Cale to be held befoze the Conſtable 
any Marſhal, and not bekoze the Marſhal alone? And the Sta- 
tute of Richard the ſecond was likewtle under Conſideration. 


laratſon on a Prohibition to the Court of the Earl Court of 
Dareda to ffay a Sult there agatnſ Chambers, letting onour 
fozth, That Jennings is a Gentleman bom, and dubb'd a 


As to the ſecond Point, ff was urged, That the Court of Office of 


Honour hath been conſtantly held befoze the Earl Barſhal ever 


ſince the thirteenth Pear of H. 8. when the Duke of Buckingham, 


the then Conſlable, was attainted of High-Treaſon, except it 
were when a Conſtable was made by hac Vice. Vide 4 Inſt. 127. 
Forteſcue 22, 32. 7 H. 4, c. 14. Stamf. Pleas of the Crown, 
65. 4 Inſt. 124. 1 Inſt. 74. And it was ſaid, That it did not 
follow from theſe Authozities, that the Court muſt be held be⸗ 
foze the Conſtable and Marſhal in all Caſes, 1 H. 4. Ro. Pa- 
ten. H. 6. 2. vid. Cambden's Britannia 193. 151. The Earl 
Marchal is to ſee Execution done, and pet he is one of the 
Judges of the Court; and that is like moſt Mapyoꝛzs Courts, 
where the ſame Perſon is both judicial and miniſferial Dfficer. 
1 Ro. Rep. 89. That the Tap to recover Fees fo2 making a 


Knight, is in the Barſhal's:Court by x3 R. 2. The Marſhal 


has Power where Common Law gives no Remedy, as in point 
of Pꝛecedency. And he quoted a Cafe in that Court, 12 Jac. 
the Firſt, when there was no Conſfable. 1 Sid. 332. 1 Lev. 320 


That as to the Matter ok Arms, the Court is held befoze Juriſdiion 
Court. 


the Barthal only ; ſo in n of Honour, + Lev. 5 
E 


Earl-Mar- 
ſha), Cc. 
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Argument 
contra, 


„ &* 


held that Matter of p2ecedency belongs to the Court of 


Honour, And tho' all the Statutes that mention this Court 


take Notice of it, as held befoze the Conſtable and Yarſhal , 
yet the Reaſon of that is, that all the Statutes taking Motice 
of ft, were made when there was a Conſtable and Yartſhal 
and the Conſtable being the pzincipal Judge, when there is 
one, there is great Reaſon to Mame him; and it the Court 
had been ſuſpended ſince the Annexion of the Oſtice to the 
Crown, there would be frequent Application ever fince fo2 
P2ohibitions, oz complaints to Parliament; fo2 the Marchal 
has exerciſed his Juriſdifton ever ſince, and pet we find no ſuch 
complaint: And the Famous Caſe of Sir Francis Michel], 
depꝛived by Authozity of that Court was quoted, where ſome 
of the Judges of the Common Law had aſliſted, There is 
no Remedy but here 02 by Duel: It any aſſume to himſelf the 
Arms of another, oz Arms to which he has no Kight, he is 
puniſhable fo2 the ſame in that Court, A Pari, if one revile 
a Perſon who has right to bear Arms, there ought to be 
Remedy againſt him there ; and if People find no Remedy at 
Law fo2 ſuch Uowds, they will have recourſe to the Law of 
Nature, and do themſelves Right by the Swozd; to p2e- 
vent which of late, Actions fo2 Mods at Common Law, have 
of late had much greater Encouragement than Ulual. 4 Co. 20. 
3 Lev. 330. Rol. Title Prohibition. 15 R. 2. Mem. 22. In the 
Time of K. J. 1. fo2 calling a Gentleman a Uillain, February 
1617. Smith verſus Gaddice. Ruſhworth's Collections, 1618. 


p. 2. f. 1055. 


Raymond contra. This is one of the general Courts of 
the Kingdom, of whoſe Jurildidion and Oziginal this 
Court will take Notice : But he affirmed the Jurildickion oc 
it was ſomewhat dark, there being only obirer ſayings of tt 
to be met with in the Books; but the conſtant Oeſcripttis: 
being, That it is held befoze the Conſtable and March ilis a great 
Argument that it is not befoze any other. 48 Ed. 3. 3. 13 K. 2. c. 2. 
Prin on 4 Inſt. 62. 1 H. 4. c. 14. Appeal of Matters out of 
the Realm, to be befoze Conſtable and Marſhal. 13 H. J. 
4. & 5. Forteſcue c. 32. 37 H. 6. 3. Spelman's Gloffary. Crompt. 
92. Stamf. 75. 1 Inſt. 74. Ruſhw. 1640. 1066. Nalſon 778. 
It is agreed, that in Matter of Life o: Member, they had 
no Jurildiſtion without a Conſtable; and what is the difte- 
rence, oz the Reaſon of it? Ruſhw. 2 part 107. Liſle verſus 
Ramſey. Hutton 3. And the Statute of H. 4. does not name 


them, as giving them a new Jurildickion. 2. That they have 
| I not 
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not Conuſance of Wozds ; he laid the Dffice of Conſtable 
at firſt, was but a low one. Vide Lamb. Saxon Law, Here- 
took. In France, the main Leaders o2 Generals of Armies. 
vide Spelman's Gloſſary verb. Mareſhal. He was an Officer 
under the Conſtable, as the Sꝛoom of the Stables; and his 
buſineſs was to ſuperviſe the other Officers of the Army. 
2 Ruſhw. Coll. 1056. Court of Chivalry has no Juriſdic- 
tion of TUozds t Belides they pꝛetend only to Conuſance of 
Mods, not puniſhable at Common Law; and yet they ſay, 
the Mozds in queſtion are pꝛovoking to Duel. Vide Hob. 62, 
215, 252. Cro. Eliz. 58. 1 Lev. 55. that one is indifable oz 
bound to good behaviour fo2 Wows, pꝛovoking to Duel, 


Holt, Jt wag made an Argument ſome Years ago, that 0pinio Ce. 


a Pꝛohibition wouid not lie out of this Court, to the Court 
of Honour: Becauſe as was then laid, none ever was leen 
to have gone befoze ; and they relyed on the Statute of R. 2. 
which p2oves that if they ſhould encroach upon Things, not 
within their Juriſdix#ion, there ſhould be a Writ from the 
PDuvpy Council to reſtrain them. But notwithſtanding 
this 1t was adjudged, That in Caſe ok Encroachments, Pꝛo⸗ 
hib:itions would lie, and it was the pꝛoper Remedy: Foz it 
is the Duty and Buſinels of this Court to reſtrain all man⸗ 
ner of inkerioz Juriſditon, and to keep them whithin their 
baunds; and the ſaid Statute was made to give a farther 
Remedy by Pꝛivy⸗Seal fzom the Council; and the Reaſon of 
that additional Remedy was; that Thomas Earl of Gloceſter, 
the then Conſtable, was too great and powerful koꝛ the King's 
Courts to deal with him; and beſides there could not be Ap⸗ 
plication to this Court in Uacation, when they p2oceed below; 
and ſo it was held by all the Judges. 


Now the firſt Batter here is, concerning the Conſtitution Confticuti- 
of the Court; and no doubt fozmerly it was held bekoze the 02 ot thus 
the Conſtable and Marchal, and lo ail along until the i 3th Wr 


of H. 8. when the then Conilable was attainted of Treaſon. 
Dow then came it to be held befoze the Marſhal alone, and 
have you any Pꝛecedent befoze that Time, that it was held be- 
t02e the Marſhal alone ? And to make it out by P?eſcriptton, 
you can't; fo2 the firſt Inſtance you give, is within Time of 
Pemozy, and no ancicnter than the Court of the Council 
of York, which obtained by Encroachment only, Foz firſt 
it was but a Commiſſian of Oyer and Terminer ; pet it af- 
ter dꝛew in abundance of other Matter, end all by the great 


Power 
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Power of the Preſident of the North: And the Court of 
Requeſt was onip by Encroachment , and they acked like 

ſters in Chancery, and held Conuſance of Matters of 
aw, without any pꝛelcription; and pet tt fell at laſt of it 
felf, without any At of Parliament; their Pꝛocefs was a 
Subpeena. And he ſaid, He never knew what ſo2t of Jt: 
[riſdition a Court of Honour has, as to Watters ariſing 
' within England ; fo2 the Statute of R. 2. gives them qu: 
thozity oniy of Matters ariſing aut ok the Realm, and 
feats of Arms within the Realm: By which they would 
Save meant Coats of Arms and Eſcutcheons ; and he ſaid, 
the Miniſters of that Court underſtood this matter of 
Arms well, and gave Coats of Arms and kept Pedigrees of 


„Families; and if they ind People that affirme Arms, ta 


belong not to them, their Tay is to poſt them np, by what 
Jufftce oz Law J can't tell; and in this Caſe, what Satil⸗ 
fafffon tan they make to the Plaintiff ? Ik they fine the De- 
kendant, (ſhall they enfozce the payment of it by tmp2iſonment ? 
le have a very known Maxim, that no Court ſhall impziſon, 
birt a Court of Recoꝛd; and the Court of Honour is none; 
and the High Commiſſion Court had aſfumed a ſtrange Autho- 
rity, moe indeed than did belong to it, by the Statute of 
H. 8. 82 of Queen Ehzabeth, and that they carried their 
Power fo far, hy Anthozity of great Yen of the Clergy, 
that were in the Commrſſion, that it was hard dealing with 
them tu Weſtminfter-Hall; fo2 that Court did aſſume a Pow 
cr to impꝛiſon, tho' they could not juſtify it; and he ſatd, It 
were fo be wiſhed the Paritament would give them Juril⸗ 
dition of Mozds, tending to dilparage Men of Honour; 
und ſuch as generally pꝛovoke Gentlemen to fight. 


Powell, If they have Jurifdifxfon of Mozds concerning 
Coats of Arms, that is not this Cale: But here you 
ſay, the Cows tend to Breach of Peace, and are p2ovok- 
ing to fight a Duel; and if ſo they are indickable. And now 
this Term it coming on in the Paper, and none appraring 
ko? the Defendant, the Court laid, that whatever Colour 
there be to hold Plea of ſome Things befoze the Marſhal 
afone, there was no petence to hold lea cf TUozds; and 
o2dered the Rule fo2 Pꝛohibition to ſtand, and let them bing 
Exroz in Parliament if they will. 


I Ge- 


bs Arms do not belong, oz at leaſt thofe they aflume 
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Gery & Hopkins. 


'Books of the Eaſt-Jndia-Company, might be pꝛoduced at 
a Tryal to be had the next Day at Guild-Hall, oz that the 
Parties might have Coptes of what part of them they 


pleaſed to give in Evidence; it being a Cauſe between 


Parties having Stock there, concerning which the Acton 


was bronght. And per Cur. There is great 'Reafon fo2 


it, koꝛ they are Books of a publick Company, and kept fo 
Publick Tranſlations, in which the Publtck are concerned; 
and the Books are the Title of the Buyers of Stocks, by 
Ac of Parliament: And it was granted. 


Brown & Gibbons, & Dx'. 


ASE fo2 Mozds ſpoke of Mike, whereby Husband loſf 
his cuſfomers ; and Gerdick, and under fozty Shil⸗ 
tings Damages; and the queſtion was, whether there ſhould 
be moze Coſts than Damages? And it was laid, this was not 
Damages fo2 the Mozds, but fo2 the conſequential Dama- 
ges; which, as was urged, was not within the Statute; and 
it was ſaid to have been adjudged, That in an Action b2ought 
by a Maſter, oz Battery of his Servant; he ſhall not be 
held lower in coſts, by Reaſon of the lowneſs of Damages; 
and ſo it was ſaid in Action fo2 Slandering a Man's Title; and 
the Court agreed to the Otverſity, between Acton fo2 Cows 
attionable in themſelves, and by Reaſon of conſequential Da- 


mage. And here Judgment was entered with a blank fo? 


coſts, which the Court were offended at, koz it could not 
be filled after. 


Domina Regina & Whiſtler. 


. - ' 2 S 
* „ — — - 
I 29 : 
=_ 


JPON a Motion of Yr. Raymond, it was owered Books of 
that the Book of Transfer ok Stocks, and other Transfer 


allowed as 
Evidence. 


Scandal. 
Coſts and 
damages. 


OLFE and others were convicted ſummarily, upon the late Aiders in 


AX of Dear-ftealing ; and if the Defendant was illi- 
cite & injuſte auxilians & aſſiſtens prefat' Rolfe, &c. in il- 
licita & injuſta occifione & venatione of the ſaid Deer, viz. 
perſuadendo & incitando the ſaid Rolfe, &c. ta hunt and 


K K kill 


Deer- ſea 1 


Ing. 
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Opinion. 


Kill the ſaid Deer; and lending them Dogs to hunt and kill 
the ſaid Deer, and Hozſes to carry them away, contra for- 
mam Statuti. And whether Whiſtler, as 1 80 | ary 
the Statute, was the queſtion, - _ ; 


Gould made two queſtions of the Cale. 1. Whether if the 


 TWozds aiding and aſſiſting were totally left out ok the Sta- 


tute, they would be guilty within the Statute ? 2. Thether 
in Caſe they were not, theſe Mozds would being them in; 
The Mozds of the Statute are, ſuch as are aiding and aſ- 
ſiſting therein; and he ſaid the TUo2d therein was the 
ſame there, with thereof oz thereunto ; fo2 he that lent his 
Dogs to hunt, is aiding in the Punting. And this appears 
from the Pꝛeamble, which ſhews the Cauſe of making the 
Statute, which is, that notwithſtanding the many Laws made 
anainſt unlawful courſing and killing of Deer, That foꝛ as much 


' as the Penalties are not ſufficient to deter, divers ſturdy 


and diſozderly Perſons, who, confederate together to com: 
mit theſe diſozders; and if any of them be found guilty, 
which is rare, they contribute and make the Penalty light 
upon him that is ſo convited ; therefo2e fog the moꝛe effeaual 
diſcovery of ſuch Perſons ; (chat I>crions 2 Such Perſons as 
do confederate) Be it enack d. Kc. Ind the Mozd ſuch does 
couple the Enafing part to thr Pꝛeomble. 2 Co. 15. 1 Inſt. 
372. .11 Co. Alexander Poli rs Caſe 30 b. 3r. a. And 
here it would. be very n schie veus, that the Wlogld ſhould 
know, that the Statute does not extend to Acceſſaries bekoze 
the Fact: Fo? then the Rich wauld incite pooz and deſperate 
fellows to hunt, and ſupply them with Dogs, Hozles, 
Sc. And not be punichable within the Statute. 


| Obj, This is d Penal Law. and therefoze to be conitru⸗ 


kd frifly.; and alding and albting therein, muſt be in the 
very At of Hunting. 


Anſw. Quite otherwile; fo2 atding and  affiing is p20: 
periy bekoze the ac done. 12 Co. 87. He that g.ves conſent 
02 Aid to a Trelpals, is a pꝛincipal Treſpaſſer ; and as much 


_. puntſhable, as he that afually commits it. So is Content 
.-7 make clipt Money High-Treaſon, as much as the atual 


xt making. 2 Inſt, 183. upon W. 1. c. 14. Under the Cod 


atding, come all they who Counſel, Abet, Plot, Conſent 


of! Encourage the Fan, and are not preſent at the doing 
it. OY 
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| Secondly. Suppoſe theſe Moꝛds were not in the Statute, 
pet the Pefendant would be within it ; fo? it is a Treſpaſs, 
and J take it that there is no diverſity between the Cale of 


Treſpaſs and Felony, as to the aiding and aſſiſting; only 
that in one they are Pꝛincipals, in the other-Acceſſaries only. 
And when an Ac of Parliament makes a ncw Law, and makes 
a Crime Felony that was not ſo bekoze, tho' there be not a 
CUo2d of Acceſſary; pet they ſhall be Felons. Vide Palm. 141. 
And the Caſe 13 H. 7. 12. upon the Statute of 3 Ed. 1. cap. 20. 
De Malefactoribus in parcis, which Cauſe, he ſaid, could not 
be diſtinguiſhed from this Cafe, fo2 that is a very Penal 
Law; fo2 it inſlicts three Pears Jmpziſonment upon the Par- 
ty, and a Fine to the King, and to find Sureties never to 
Offend moze; and kowekault of Sureties to abjure the 
Kingdom, beſides a large Amendment to the Party aggriev⸗ 
ed: And pet he that did only command, was adjudged to in⸗ 
cur the Penalty, which Caſe he aſſirmed to run quatuor pedi- 
dibus with that now in queſtion. | 


Powis. The Convition good by Uertue of the Mozds 
Aiding and Aſſiſting therein in the Statute, and the Sta- 


tute de Malefactoribus in parcis did not alter the Offence; 


but left it a Treſpaſs as it was befo2e ; and that Statute gave 
a compleat Remedy to the Caſes to which it did extend; but 
it only ertending to Misfeazance in ancient Parks and 
Parks of Right, as appears by 2 Inſt. 199. there ill did 
remain great defe# of Remedy, and no Statute againſt 
Deer ſtealing mentions Aiders and Aſſiſiers, but that of W. 


& M. which has the Uows now in queſtion, without which, 


per Lui, the Defendant could not be convicted: And fo2 the 
ſiignification of the TWows aiding and aſſiſting, he quoted 
2 Inſt. 182. 2 Cro. 473. ts grounded upon a Statute which 
has not the Tlows aiding and aſſiſting in it, and if they 
had, the Perſon who ſtood upon the Ladder, would have 
been ouſted of his Clergy, And he would make a diffe- 
rence between Caſes of Felony and Treſpals ; fo2 Acts of 
Parliament taking away the Benefit of Clergy in Felony, 
do not extend to Aiders and Alliſters bekoze, but that, he ſaid, 


was in favour of Life; but there is no Reaſon fo? a ſtrift 
conſtrufton in Treſpaſs : And this Statute, he latd, was ra- 


ther to be called a Remedial then a Penal Law, and conclud- 
ed that the Convittion was good. jp 
| x OW*=. 
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Powell accord. Tis Objeſted that this is a Penal Law, 
and not annexed to the Dffence, but to the Perſon offending 
under ſuch; + Deſcription, and the Aiders and Alliſters there. 
in; and the Diftinition is taken between Aiders and Aſliſters 
therein, and Aiders and Aﬀſiſters thereunto : He that only 
lends Dogs, &c. to commit the Fai, is not aiding in the 
Faff, but to it; ſo ſuch Perſon does not come within the de: 
ſcription of the Statute : And he agreed a Man map be aid. 
ing to a Felony, and p2eſent at the doing of it, but he affirm- 
ed ſuch an Aiver would be a pzincipal Felon; but there may 
be likewiſe Aiders that are abſent, which in Cale of Felo- 
ny, would only be Accefſary, and upon this the diſtinkion is 
grounded, that one ſo2t are Aivers therein, and the other there- 
unto, | | 


2. Obj. is, that this is a Penal Law, and fo2 that Reaſon not 
to be carried beyond the Letter of it, by conſtrution o Equi- 
ty; which he agreed: But ſaid, That ſuch as lend Dogs oz 
Pozles to hunt, are Aiders in the Hunting, as much as 
Aiders to it, and as much as if they were pꝛelent at it; 
becauſe the offence is Trefpaſs, and all Aiders to 02 in a 
Treſpaſs, are equally guilty of it, and all Pꝛincipals: So 

whoever would perſwade a Man to do a Thing which is a 
Treſpaſs, and that is proved in Evidence, he ſhall be a p2in- 
cipal Treſpaſſer ; oz if the Thing to which he perſwadeg be 
Felony, he ſhall be Acceflary to it. And if a new Felony be 
made by At of Parliament, tho' there be not a TUo2d ſaid 
of him that perſwades to it; yet he ſhall be an Acceſſary if 
he perſwaded befoze the Fait; if at the Time, he ſhall be pꝛin⸗ 
cipal Felon, if comfozting, receiving, 8c. atter, he ſhall be 
Acceſſary after. And he faid the diſtinffion in the Caſe of 
Finch and Evans was very nice ; but however not like the 

preſent Caſe, and he quoted the Caſe of VV. 2. c. 34. Ik a 
* That is, Man raviſh a married oz any other Moman, he ſhall have 
he 4 Judgment of Like and Member, and pet what Ack can be 
Ofkenders More Perſonal and Penal than that? And yet Aiders and 
alone, for Alliſters are Raviſhers within the Statute; even a Woman 
ſuch as re- that can't commit the Fact her ſelf, ſhall be ſo, And by the 
5 4 4 Statute of 3 H. 7. c. 4. fo? ſtealing of omen, &c. all Aid⸗ : 
and the Wo- xs and Aflifters are Pꝛincipals by the Statute; yet there may 
man, are be an-Acceſſary, as he that receives them, after knowing them 
TR to be Guilty. And this by conſtruction of Law. And the 
Words orf Statute of Balefatto?s in Park, is a Penal Statute, and 
the Statute. [6 Is not annexed to any Fat committed, but to all Miskea⸗ 
1 . 1028; 
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zozs, and yet Aivers befoze the Fa, are by conſtrudian 
bzought under it. And the firſt Aﬀion that J find bought 
upon that Statute, was 20 Ed. 3: 11. one bzoke into a Park 
and reſcued his Cattel, which was g Treſpaſs, and by con⸗ 
ſequence within the TUozds of the Statute ; and adjudgry 
not within the meaning of it, and that the Treſpaſs meant 
by the Statute was an unlawful Punting and killing of Deer. 
50 H. 5. 10. Aion upon the ſame Statute and not guilty 
pleaded; Jury find that the Defendant did bzeak the Park in 
92der to Chaſe, but killed no Oecr, Declaration being that 
he bzoke his Park and killed his Deer, and there he was ad⸗ 
judged to be a Migfeaz02, and Judgment was againſt him 
upon that Penal Statute. 13 H. 7. 12, & 13. is the next 
Caſe that J find in the Books upon this Statute, where it 
was adjudged that tbe Dekendant's Jnciting others to hunt, 
was a Hunting iu Himſelf; and it is a very ſtrong Caſe upon 
ſo Penal a Law, as the Statute is. Raſt. Stat. 1 H. 7. c. 5. 
That if any Perſon in Day Time, with Uiz02 upon his Face, 
02 Paint oꝛ other diſguiſe, waongfully chaſe in the Park of 
another, every ſuch Perlon ſhall be puniſhed as a Felon : Sa 
that it is not bound up to the Dffcnce it ſelf, aud there is a 
Pꝛoviſo in that Ad to exempt, &c. And in Caſe of Felony, 
whether an Offence be made Felony, oz the offender made Fe- 
lon, they that perlwade, incite, &c. would be Acceflary to a Fe- 
lonp, and why ſhall it not be lo in Caſe of Miſdemeano! too? 
And tho' the Caſe of Page and Haywood make a difinition, 
where Clergy is taken away from. the Otftence, and where from 
the Offender, under the Circumſtances delcribed by the Sta- 
tute; as in the Cale of Burglary, that where it is taken 
away from the Offence, they that are aiding and alliſting in 
the Dffence ſhall loſe it; but where from the Perſon offending 
ſo and ſo, he alone, and not the Acceſſary, ſhall loſe it: And 
he laid, that Diverſity, and alſo the Caſe. of Evans and Finch, 
were in favour of Life. And in the Cale of Evans and 
Finch, if they both had got into the Houſe, and one of 
them ſeeing - the Money, had not touch. it; but deſired the 
other to ketch it, would not they both loſe the Clergy ? And 
the Mozds of the Statute are, that he that enters and takes 
Goods. to the Ualue of 5 1. ſhall loſe the Benefit of his Cler- 
gp; and. he ſaid he could ſooner be reconciled to the Caſe gf 
Page werſus Haywood, than to that of Evans verſus Finch. Fo? 
upon the Anion of the two Mattons,. the Scots bzaught in 
the Faſhion of Daggers, and much miſchief did ariſe betwirt 
the Engliſh and them, to avoid rs the Statute of Stab- 
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bing was made. Suppoſe two Pen have a ſudden falling 
out, and a ſtander by gives his Dagger to one ok them, 
und deſires him to ſtab him, which he does, and the Man dies; 
doubt whether they ſhall both loſe the Clergy : And he 


concluded the Convittion good. 


Holt contra. 


Obi. 


Reſp. 


Holt contra. J obſerve tho' my three Bzothers agree in 
one concluſion, pet they differ in the Pꝛemiſſes. Gould ſayg, 
Aiders and Aſliſters would be within the Statute, tho" there 
were no mention of them in it. Powis ſays, It's merely he. 
cauſe of the expꝛels Nos: And J differ from them both in 
Pꝛemiſſes and in Conftluſion 2 Every Body knows, that this 
being a Penal Law, ought by Equity and Realon to be con: 
ſtrued accowding to the Letter of it, and no farther, tho' the 
Fai that you would bzing under be within the Reaſon, and 
as heinous oz moze than that which is exp2eſſed in it. That 
this Ad is Penal is moſt plain, fo2 here is a Penalty of 30]. 
Secondly, which is highly Penal, the Defendant is put to a 
ſummary Trial different from Magna Charta: Foz it is a 
fundamental Paivilege of Engliſhmen to be tried by Jury, 
which Pzivilege has been ſecured to us by our Anceſto)s 
many Þundzed Years ago: Then when there is a Penalty 
tnfliifed, and a different manner of Trial from Magna Charta 
inſtituted, and inſtead of being openly tried by his Meigh⸗ 
bours in a Court of Juſtice, ſhall be convicked by a ſingle 
Juſtice of Peace in a pzivate Chamber, upon the Teſtimony 
of one Witneſs ; J fain would know if upon the Conſidcra: 


tion of ſuch a Law, we ought not to adhere to the Letter of 


the Law, without carrying Wows farther than the natural 
Senſe of them? 


- 


and let the Pꝛeamble be what it will, and recite what it 
will, it is not enough to bzing them under any Penaltp, if 
there be not Mozds in the Enatzing part of the Statute to doit. 


Obj. Becauſe of the Confederacy mentioned in the Sta- 
tute, it ſhall take in ſich as perſwade and incite, &c. 


Anſw. No, but by Reaſon thereof the Penalty ſhall be greater 


upon the aitual Offenders, and their Trial moze ſevere; and! 


never heard of ſuch a Rule, that becauſe a Pꝛeamble of a Sta⸗ 
tute recites many particulars, and enafs a Penalty only upon 
one of them, that the Penalty ſhall be extended to all by 
Conſtrufton, Then the (Uows of the Statute are Atdcrs - 

1 - 
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Aſſiſters therein, that is aiding and aſſiſting in the Fat; And 


he that lends Dogs and Holes to hunt, aids a Man to hunt 
and kill, but is not thereby ating in the Hunting and 
Killing, And the Law makes a great difference in Frame: 


ing an Jndixment in a Cafe, where one is pꝛelent, abetting 
and aſſiſting, and where he is aiding and afliſting, but abſent 


at the Time of the Fact committed: Ik one be pꝛelent, aiding 
and aſſiſting in Cale of Felony, he is Peincipal: As if two 
fight, and one lands by one of them with his Swoꝛd 
dzawn, he contributes to the actual killing and that is what 
the Law generally underſtands Aiders and Aſliſters to be. If 
an Ack takes away the Clergy from one that does ſuch an AF, 
and from Aiders and Aſſiſters ; yet it ſhall not take away Cler- 
gy from the Acceſſary: And for this he quoted the Caſe in 
Dyer 186, where the Difference is taken, between the man- 
ner of an Jndi#ment of an Acceſſary bekoze; and that is by 
alding and aſſiſting to the Thing; ik it be after, it is fo 
aiding and aſſiſting and comfozting after the Fatt ; if pꝛeſent, 
they are ſaid to be aiding and aſſiſting in the Thing. 


Obj. This is a Treſpaſs, and in Treſpaſs all are Pꝛin⸗ Obj. 


cipals, 


Anſw. It fs very true, if the Statute had inklicked this Pe⸗ Reſp. 


nalty under the Name and Denomination of a Treſpaſſer, 
there all that ſhould be perſwading, commanding, oz any 
way contributo2p befoze the Fai, tho' Abſent, would be with- 
in it; ſo if it were after, becauſe they are all by Law Trel⸗ 
paſſers, and the Puniſhment is laid upon a Treſpaſſer, but 
not becauſe he is under ſuch and ſuch particular Circumſtan- 
ces; and ſo is the Statute of Malefaito2s in Parks, fo? it 
lays the Penalty, not becauſe they do Miſchief in a Park 
in ſuch a particular manner, but becauſe they are Treſpaſſers 
there; and the Moꝛzds of the Statute are not, that ſuch and 
luch as do ſo and ſo ſhall incur a Penalty, as the TUows are 
in our Caſe, And if the Uozds of the Statute de Male- 
factoribus in parcis had been, that ſuch as did offend ſo and 
ſo, ſhould incur ſuch and ſuch a Penalty, none would incur 
the Penalty, but ſuch as actually had chaſed : And our Sta- 
iute now lays the Penalty on one particular Perſon, under 
this particular Circumſtance ; and not as he is a Trefpaſſer 
at large, but as he offends under luch Circumſtances, and 
the Caſe of Evans and Finch is very ſtrong in the Point. 
1 Cro. 474. Evans went in at a TUindow to a Chamber 8 

the 


— ——— K 


* "IE ——— 


__— 
Cy - 


ä 


136 


—.— 


— age —— as — — E IE W 
Term. S. Hill. 1 Annz in B. R. 


Obj. 


Reſp. 


tuch Elrtumſtances; and per Lui they that are Pꝛocurers ot a 
1 


the Innet. Temple, and took foxty Pound in Monep out of 
it, and alt the while the other was upon the Ladder without 
ſide, and in Ufew of him that went in; and held, that he that 
flood upon the Ladder, chould have the Benefit of the Clergp 
Upon the Statute of 39 Eliz. c. 15. And there no doubt 
they both were Prfitcipals in the Fact; but becauſe Clergy 
is only taken away by the Satute from fuch as enter and 
take away, and that Finch did not enter, he had his Clergy : 
Pet if Clergy Had been taken away from any that commit: 


ted Surglat? 02 Honſe-bzraking, there he ſhould not have it. 


Foz the Statute did not take away Clergy upon Account ot 
the Felonp, but upon Actount of Felony under thele Cir: 
ctiniffanices of entering into the Houſe and taking away: But 
mn other Caſes, Clergy is taken away from the Dffence 
of which he is found Guilty; as in Caſe of Robbery on the 
Highway ; there all that are Robbers fhall loſe their Cler⸗ 
KY; and one that goes to rob with another, tho' he ſtand 
at a Hiſfanre from him and take nothing, yet he is a Rob: 
ber: Blit if Clergy were taken away in this manner, that 
whoever ſhall meet a Man on the Highway, aflanlt him ſo 
und ſo, and do rob him, ſhall lofe His Clergy, in that Caſe 
an Abetto2 would not loſe his Clergy, if he were not 
within ſuch a particular Circumſtance, and ſtrictly within the 


delcription. 


4 Obj. The Cale of a Rape, whoever ſhall raviſh a -Wo- 
man, hill loſe Life and Member, and Clergy'ts taken away 
by the Statute, aͤnd the Abettor ſhall allo tote it. 


J Anſwer, The 'RVealon ok that is plain, fo2 there the ac 
changing that which was Treſpaſs bekoꝛe, into Felony, the 
very Species of the 'Offence is altered thereby; the Abet⸗ 
tozs of that Crime mut be 'Felons, vecaule they were gull⸗ 
tp of that Fact whieh is now Felony: And the Aeceſſaries 
befoze and after ſhall be Felons, becaufe they were atding. 
intiting, &c. to a Fact which is Felony. And edery Man 
that pz Curts a'Felony' to be done, is a Felon: So of a Crime 
ok a higher Nature ; as ik an Ack ok Parltament had made 
a Felony. Treaſon, they that\ſhoutd be Acrefſaries, chall be 
now Pqintipals, becauſe the Species ok the Offence is al⸗ 
tered. And there 18 a valk difference between both Cales, fo2 
öne alters the Mature ok the Offence, the other opiy raiſes 
the Penalty, when the Offence is accompanied with ſuch and 


Fad, 
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Fa#, can't be called Afders and Aſſiſters in it, but may be ſaid 
to be aiding and aſliſting. to it. Aud ww Bꝛothers have not 
quoted one Caſe that warrants their Conclusion: And that he 
had known the Caſe of Evans and Finch enquired into, aud 


ſcand: fince; and that he himſelf" has owered the Recow to 


be bzought to him, and that Judgment" ts, as it is repozt- 
ed by: Cro. And he ſafd, it was an eaſy Anſiper to a Cale, to 
ſay that it was a nice one: But he ſaid, the Authority of it was 
never. impeached, and tit had been in Treſpaſs, he that 
ſtood upon the Ladder would Have been Pꝛincipal. But when 
the Ack took away Clergy under ſuch a particular Delcrlp⸗ 
tion and Circumſtances, it was quite otherwiſe. And he 
ſaid, The Cale okt Page and Haywood àgrerd in point with 
the Reaſon of this; and if two quarrel, and a third Perſott 
is the Incendiary and puts them on, and lo in Truth is the 


wozſt of the three, and one of the two ſtab the other; he 


that abs ſhall loſe his Clergy, and he that ſet him on 
ſhall not; and the Reaſcn is, becauſe one is within the De- 
ſcription of the Statute, and the other not; fo2 Clergy 18 
not taken away from the Dffence of Pantauphſer, but from 
the Perfon committing Manſlaughter ſo and ſo; yet in Truth 


he that does encourage the other to ſfab, in Conſideratfor 


of Lam is as much guilty as the other, of the Pandaugh⸗ 
ter. But upon the Statute of @alefa#o2s in Parks, the 
Statute does deſcribe the Offence as a common Trelpaſs, 
and raiſes the Penalty upon ſich common Treſpaſs done in 
a Park: But here the Statute raiſes the Penalty upon a 
Perſon who ſhall, in a Park where Deer are uſually kept, 
&. And therekoze this being not within the Letter of the 
At, ought not to be bzought within the Equity of it. And 
he concluded that the Convittian ought to be quaſhed ; but 
the Court was againſt hm. 


Holt, Upon a Motion foꝛ a Pꝛohibition to a Suit in Spirti- Prohibitign: 


tual Court fo: Tithe-Wood. One may pꝛelttibe in a non Pe- T1 


cimando of Wood, oz it is a good' Plea that it is fo2 Boty 

Lopping, Germs, 8c. of Timber-Trees of 20 Pears ſtany- 
ing; and ik that Plea be denled below, it ig good Cauſe of 
Pohibition, but if they receive and traveeſe-it, they may 
fry it here, and per Holt, Bou never are too late fo2 a 
Phibition after Sentence in any Caſe but one, and that 18 
where the Suit is out of the Dioceſe, upon the Statute 23 
H. 8. you: come tun late after Sentence, 'beequſe by pleading 
you own their Juriſdittion. oo O_ 

M m Smith 
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Smith verſus Croſs. 


Certiorari ER Cur. Whereas a Certiorari iſſued to the Court of 
Teſte. 1 Ely, teſted. the, 12th of March, 11th of the late King, 
retomable in Eaſter-Term, to certifie up all Plcas tunc nuper 
levat'; and the Plea was levied after the Teſte and befoze 
the Retoꝛn. And per Cur. Jt was well removed; fo2 a Cer- 


tiorari, as well s a Recordare, ſhall remove all Plaints pend: 
ing at the Time of their Ketozn: ' 2 


7 Hardeſty & Goodenougli. 


Reſtitution. I Nquiſition of a fo2cible Entry, removed hither by Cer. 
Forcible I tiorari, at the Suit of the Defendant ; Page moved fo; a 
Entry. Procedendo befoze filing it, upon Suggeſtion that the Defen: 
dant had got Poſſeſſion of a Houſe, in which there were great 
Stoze of Periſhable Goods, and that now he would by this 
means keep it till the Goods would be all ſpoiled. Per Cur, 
Me map award Reſtitution immediately tho' we file it, if 
the Defendant does not plead three Pears quiet Poſſeſſion im: 
mediately befoze the Fo2ce, and that his Eſtate does vet con: 
tinue accowding to the Statute of 31 Eliz. c. 11. And per 
Cur. The Party ought to be ready with their Plea in ſuch a 
Caſe as this; fo2 one may juſtify a fo2cible Entry, ik he 


were three Years in quiet Poſſeſion immediately befoze, and 
that his Eſtate doth ſtill continue, | * 


Auſtin & Crisby. 


Two Sci. Ear bought a Sci. Fac. teſted the 22d of October, 
2 pg tetoznable the 14th of November, and a ſecond Sci. Fac. 
bur Gv-ray ok the ſame Teſte retoznable the 235 of November; ſo by 
Retorns, Rule of Court, Defendant had four Days from the Retozn 
of the ſecond Sci. Fac. to plead, which indeed was all that te⸗ 

mained of the Term: They did not plead; the Plaintiff takes 

out a Fi. Fac. retomnable the ſame laſt Day, to warrant a Tel- 

tatum. And per Cur. Jt was well; fo2 tho the Defendant has 

_ four Days after the Retozn of the ſecond Sci. Fac. to plead, 

yet that is a Favour to him; when he does not plead, the 
Judgment is of the Day of the Retom of the ſecond Sci. 


Fac: 


him to be otherwiſe, that will not be good Payment, 


: 
— 
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Fac. And he may very well take out a Fi. Fac. after to war- 
rant the Teſtatum 3 und the Secondary remembzed a Caſe, 
where a Fi. Fac. was r etoꝛnable befoze the Judgment affirm's, 


and held good in Favour of Execution to warrant a Te- 
ſtatum. 001 


Gidden & Drury: 


Ekendant being under Arreſt fo2 a juſt Debt to get his Judgment. 


arrant of 


Liberty, conſented to give a Marrant of Attozney to + 
confeſs Judgment to the Plaintiff; and there being no At⸗ e. 
tozney by, the Plaintiff did really diſcharge, as he pꝛetended, 
the Batliffs betoze the Tarrant executed. Upon Examina⸗ 
tion of the Matter, Holt declared, he would be very well ſa⸗ 
tisfied by Afﬀidavits, that the Batliffs were ſo diſcharged: 
ſo as if the Defendant” Had refuſed to execute the Warrant, 
they would not come again and ſeize on him, and that he would 
have Reaſon. ſo to believe befoze he would let the Judgment 
ſtand ; and though this were Debt koz Boney due upon 
a Yoztgage, yet he ſaid there ought to be Bail. Bail. 


holt in a Caſe between Hopkins and Gety, declared, If Bankrupt, 


a Banker oz Goldſmith who has many Peoples Boney, will 
refuſe Payment, yet keep his Shop open, and 3s often as Arreſted. 
he is arreſted gives Bail, he may by that Means give bail. 
preference of Papment to his Friends, and when he 
has done, he runs away, yet ſuch Payment ſhall ſfand a- 
gainſt a Commiſion of Bankrupcy. And this was p2afilen 

in the Caſe of Sheppard the Banker, who was almoſt ar- 
reſted every Hour in the Day fo? ſeveral Oays-befoze he went 

off, and yet gave Bail as often, and paid his Friends, 
and then went and rend2ed himſelf in diſcharge of his Bail. 
And he put this Caſe, Jf A. knows B. a Goldſmith, whoſe 
Notes he has, to be in a declining Condition, and C. 

to whom A. .owes Monep, comes to demand it of him, 
pon which A. asks him if he will take B's Note in Pay⸗ 
ment, and he is willing to take it, and A. gives it to him; 
he ſaid, he doubted if this be not good Payment, becauſe 
here was not any Artifice oz Surpzize uſed. But A. goes to 


- buy Goods. of another, and offers ſuch a Note in Payment; 


and the Party replies, J will take it if he be a good Man, 
and the other affirms him to be good, though he then knew 


Mulfo. 
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Mand amu⸗ 
Writ. 


Error. 
Abatement. 


Super ſedeas. 


Principal, 
Intereſt, 
and Coſts, 


» ˙— 
— — — 


 Mulſo moved fo2 a Mandanius to commit Adminiſtration 
to J. S. Curia. We can't vo that, but we may, to grant 
Adminifration-to J. 8. 92 next a-kin accowding ta the Sta- 
tute. 


Courtney Attornat. Car. & a. 


Ae BC upon a Judgment in the Common-Pleas pend: 
_F ing a Writ of Erroz, and that Batter pleaded in 
Abatement, 10 ö 


Holt. Its hard a Writ of Etroz thould ſuperteve Exe: 
cution upon a Judgment, and not ſuperſede an Afﬀton 


to be bꝛougbt thereupon + fo2 it there be a Judgment againſt 


a Teſtatoꝛ who is alſo bound in a Statute, the Executoꝛ may 
bing a Writ of Erroz, and pay the Statute, notwithſtanding 
tha Judgment be after affirmed. Vide Yelv. 29. Cro. Eliz. 


Powell. Jt has been held in the Exchequer- Chamber, not to 
be a good Piea, becauſe it is upon another Oxgtnal, and a 
collateral Matter; but that the Court would ſhew all manner 
of Diſcountenance of it, and therefoze would not hold the 
Party to Pall. ag I SMS. | 


Hole. Though it be a new Oziginal, yet it fs no col- 
lateral Matter, but the Judgment on which the CUrit of Er- 
roꝛ is bzought is the Siſt of the Aﬀion, And as to the Cale 
in the Excbequer-Chamber, he ſaid he had ſpoke to Treby 
Chief Juſtice about it, and that he had inkonned him, it had 
gone of upon another Matter, viz. That the Concluſion 
of the Plea was ill, fo2 it was pet. Judicium ſi the Party 
reſponderi debeat till Judgment affirmed, and not pet” Jud' 
de Billa 02 Brevi. And the Cale of King and Tuke was re- 
membzed, where it had been held a good Plea in Abatement : 
8 a Court gave no Opinion, Vide Mich. 5 W. 


Fer Cor. Cl Bail put in one is not in Court, to move 
to hung in Punctpal, Intereſt, and Cos. 


Holt 
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Holt. J never knew Yoney bought into Court, and it Money 
ſtruck out of the Declaration in Debt, though it has been done brought in- 
upon a Bond with Condition in Debt koz Rent, and in a 0 Court. 


Mutuatus eſt; and he ſaid he had known it done in Replevin, 
the Diſtreſs being fo2 Rent. And the firſf Motion ever made 
fo) bzinging Boney into Court upon a Mutuatus, had been 


done by Levinz in Keeling's Time Note; Here it was Note. 


Debt upon Articles. a 


— 


. * 


Blainfield & March. rr 


Seaman dies in the Uoyage : The Captain, accowditig 770e-. 
to the Uſage among them upon ſuch Occaſtons, Evidence, 
takes all his Goods and ſeils them at the Maſt, and or Plea in 


makes an Inventorp of them, and of the Rates he ſob 
them at, and delivered it to the Adminiſtratrix at His Re- 
tum, who bzings Trover fo2 the Things juſt as they were 
mentioned in the Jnventozy, and recover'd juſt the Ualue fo? 
which they were ſold in Damages. One Item in the Decla- 
ration was, That the Inteſtate had been poſſeſſed of duodecim 
dimid. Thecis de (Spirits) with a Daſh as here, ( Azelrce, 
twelve half Caſes of Spirits) and alſo fifty Gallons Aque 
callide, ( Arglice, fifty Gallons of Hot- waters.) at the 
Trial of this Cauſe befoze Holt at Guildhall, he held, That 
this being Trover upon the Poſſeſſion of the Inteſtate and 


Not guilty pleaded, that the Oefendant can't give in Evi⸗ 


dence a Mill made end Executo2s appointed, but that ought 
to have been pleaded in Abatement ; But if Trover had been 
on the Poſſeſſion of the Adminiſtrato2, there, upon Not guilty, 
he might take Advantage of that Matter in Evidence. And 
if an Executo2 bꝛing Trover upon the Poſſeſſion of his Te- 


ſfatoz, upon Mot guilty, he ſhall not be put to p2ove himſelf 


Executoꝛ ; Secus if he had bought it upon his own Poſſeſſion. 
And he farther held this Uſage of ſelling Goods of dead Sea- 
men at the Maſt to be void. After Qerdit it was moved in 


Abatement. 


Arreſt of Judgment by Branthwaite, 1. That it is incertain Arreſt of 


what fs meant by Caſes. 2. That the Quantity ought to 
appear. 3. Spirits is of an incertain Senſe. 4. Jt ought to 
have been put into Latin, ſince it has a Latin Tow, o2 with 
a framed Nlozd and an Anglice ; fo2 if TUMoꝛds be fo incer⸗ 
tainily laid, that it is not known what is meant by them, 
if is ill: But if they be 4 Uozds, no Damages 1 * 

n e 


Judgment. 
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Opinio Cur. 


| of Books, Nc. G SF 


be intended to be given fo2 them, and this was agreed ta 


per Gur, And hep all held, Chat Trover will lie fo2 a Cale 
5 Tub, becauſe it is an individual Thing; but if one bing 


Trover foꝛ a Tub of Mater o: et Beer, without ſhe wing how 


much it contains, they inclined that it was incertain, though 
it ſhall be underftood to be fo the Tub and the Beer: But it 
was ageeed, it would die fo28 Trunk of Linen, £02 a Library 


Mountague contra. Styles 370. Trover by Carrier, and a 
Trunk of Linen and other Matters; good after Cerdiz, 
Adlon fo2 burning the Dekerdant s Barn, per quod he hath 
loft ſeveral Goods, & quædam Ornamenta pro Equis; good 
after Uerdick. x Keb. 825. 1 Vent. 17. The Rule befo2e put, 
if Wows be inſenfible, Damages are not given fot them; 
and if they have any certain Senſe, then it will be well; and 
he ſaty, a Caſe of Bzandy 92 Spirits, was as well known 
among Seamen; as a hundzed of Fruit oz a Bottle of TUine 
Among others. Vide 2 Ro. Rep. 154. fo2 Goods to the Ualue of 
3001, 1 Sid. 98. Trov' pro duobus Plancis Granariis, (Anglice, 
Plaaks of a Gzanary,) good, becauſe confined to a certain 


Ude and Place. Stiles 338. fo2 a Libxary of Books, without 


ſaying how many oz what Books. Good fo2 a Piece of 
Bandy, 1 Lev. 303. pro quadam Parcell. Fils, good, 
2 Saund. 74. pro decem paribus Tegulorum & Velorum. 
(Anglice, Curtains and Uallance) 1 Lev. 301. De tribus 
Struib. Fœeni, ( Anglice, three Cocks of Hap) « Keb. 237. 


De duoden, fili, ( Anglice, a Dozen of. Thread) De uno 


Meſſuagio, (Anglice, the Sign of the Croſs-Keys) Stiles 419. 
Cro. Jac. Wood verſus Smith, De uno plumbo, &c. fo? a 
Sack of Com. | 


Holt. One may have Trover ko; a Piece, though ſome be 
larger than other; and a Libzary of Books are eaſily alcer⸗ 
tained by the Place they were in, and asking what they were 
worth in the whole. And he put the Caſe of Trover, of ſo 
many Ralis & Palis, (Anglice, Rails and Pales) and though 
here the Nloꝛd Gallon was ſaid to have a certain Latin Mame, 
that is Congius, yet Holt (aid, our Gallons are not the lame 
with that of the Romans: And the Caſe being moved at ano- 
ther Day upon the (Uow Spirits, which was lald was En- 
gliſh ; whereas by the Statute of H. 6. all Pleadings are to 
be in Latin ; the Court held, That a Caſe of Spirits was 
certain enough, and that Spirits with a Daſh might be — 
1 taken 


— — — 


taken fo2 Spiritibus ; and there is the TUo2d Galo galonis, oz 
Galona galonz, to be met with in Spelman foz an Engliſh 
Meaſure cont ung. eight Pints, called a Gallon : And per 
totam Cur. Plattitiff had Judgment. 2 


Judgment. 


4 
A 
9 Ss 
o 
Pl 
FP, 
* 
6 
e 
f 
g 
Is 
. 
* 
, 
* 
* 
« 
3 
A 
* 
4 
i 
4 þ 
1 
2 
* 


i AAndamus to grant Admintſtration to the TWife of the endow: 


Steward & Eddy. 


Jneeſtate 02 next of Ain, and ft was thewed,. That bor an aa. 
there was a CUft{pzetended below, and adjudg'd no Mill ; and tion. 

att Appeal of that Sentence, which being a Stiſpenſion there: 

ok, the Ride koz the Mandamus was difrharged, per Cur. 


Booth © Johnſon: 


[7 Aſſumpfit, Platntif declared, That in Conſideration +... 
the ſPlaintiff 'S Tellatoz did af the Requeſt of the Deken⸗ 
dank, receive as Gueſts into his Houſe ſuch Childzen and find 
them Necefſaries, he the Dekendant did pzomiſe to pay the 
Plaitttiff's Teſtatoz what it ſhould come to. Defendant 
pleaded the Statute of Limitatfon ill ; and the Plaintiff de- 
mutrred, and had Judgment in Common-Pleas, and Erroz 
thereof bzottght here, and common Erro2 aſſign d. Broderick 
fo2 the Plaintiff in Erroz. The Agreement was to receive Variance 
ſuth Childzen, ut Hoſpites, into the Teltatozs Houſe, and to from the | 
find them .Neceſſaries ; and Averment is, That he received 8*ement. 
them into the Houſe and found them Neceſſaries, without ſay- 
ing that he had recetved them ut Hoſpites, and the Law does 
anner ſeveral ſubſtantial Pzivileges to the Condition of an 
Hoſpes ; ſo that to receive one generally info an Houſe and 
finding him Necefſaries, is very different from receiving him 
as Hoſpes, and therefoze the Agreement not purſued ; and 
Hoſpes is a diſtin# Thing from Servants, Aþpzentices, 8c. 
And yet as it is averr'd here, it might be, that they were re- 
| ceived as Setvants o2 Appzentices ; and where one declares 
pon an expꝛels Agreement, one muſt bing himſelf erpreflp 
' * bithin it. 2 Leo. 53, 72. 1 Saund 6, 7. 1 Sid. 309. Yelv. 87, 
175. 2 Cro. 245. 1 Jones 441. all upon a Uartante from the 
Agteement. 


Parker contra quoted Poph. 193. 
Holt, 
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Opinio. 


— 


Þ 


_. Holt, C. J. None of your Cates comes up to the Caſe 
in QAueſtion; fo2 the Caſe ok Hargrave and Rogers, 2 Cro. 45. 


Yelv. 52. was, A. bound himſelf in a Bond, with a Condt- 
tion, That a third Perſon ſhould appear to an Afton upon 
eight Days warning; and that if he were condemned, then 


he would anſwer the Convemnation. The third Perſon ap- 


pears in an Adion without eight Days Notice, and is con: 
demned, that ſhall not fozfeit A's Bond; fo2 he being a third 


Perſon, can't do an Ation to alter the Terms of A's Agree- 


ment; as if A. be bound to B. to pay him 100 1. B map 
take any collateral Satiskadion fo2 it: But if the Condt- 
tion were to pay C. 1001. there C. ſhall not receive any 
collateral Satisfaction to ſave the Bond; ko he can't alter 
the Terms ok an Agreement made between Strangers. And 
as to the Caſe in Jones 441. the Conſideration is, That the 


- Plaintiff ſhall pzocure J. S. to renounce Adminiſtration; la 


there is an ad to be done by J. S. to entitle himſelf to an 
Action ; ko; if he does do nothing, though the other renounces 
Admintifration, he has no Cauſe of Aﬀton ; koz the Agree- 
ment was not to pay ſo much Boney, ik the other renounced 
Adminiffration generally, but if J. S. did pꝛocure him to do 
it; fo that Caſe quite differs from this. And as to the Caſe 
of St. Catherine's Hoſpital which you quote out of Leon. 
the Agreement muſt have been thus: Jn Conſideration that A. 
at the ſpectal Inſtance and Requeſt of B. would build a Houſe 
fo2 B. that then B. would pay him ſo much Money fo? it, 
And in his Declaration he does ſay, That he did bviid the 
Houſe, but daes not ſay he did it at the Requeſt of B. and 
he needed not to do it; fo? the Agreement was not, That he 
ſhould build a Houſe. when th? Defendant” did requeſt hem, 
but the Agreement was abſolute to build a Houle, and fo that 
Agreement he was lzought at the Requeſt of the Detendent: 
and he quoted, 2 Cro. 404. 1 Cro. 194. In Conideratto! 
that the Plaintiff at the Requeſt of the Oekendent would 
marry the Defendant's Daughter, he pꝛomiled to give him fo 
much Boney. And the Plaintiff. in his Declaration averrs, 
That he did marry her, without ſaying that it was at the 
Requeſt” of the Deftnvant; and held to be well in it elf 
without any Requeſt oz Help of a Gerdick. And he put a 
Caſe, where the Agreement was. That the Plaintiff ſhould put 


his Son as an Apprentice to the Defendant koꝛ ſeven Years, and 


that the Defendant ſhotld find him Meat, Dzink and Cloaths. 
The Plaintiff bzought his Adlon againſt the Detennant, 
I | Wil s 
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without averring he had put his Son to him foz ſeven Pears ; 
and held, that the Adion did not lie, fo2 there it was part of 
the Agreement, that he ſhould put his Son to him, and the 
defendant was not to p2ovide fo2 him, if He had not been put 
to him as an Appꝛentice fo2 ſeven Years, Vide 2 Jones. And 
per lui, the Caſe in Yelv. 175. was againſt all Reaſoft, And 
if the very Cale in Terms were to be judged over again, he 
would be of a contrary Dpinton to it; koz it was to pay ſo 
much Monep befoze the Plaintiff did take his nert Journey 
to London, and the Exception taken, That the Plaintiff had 
not averred that the Journey mentioned in the Declaration, 
was the Dekendant's next Journey after the Agreement; fo 
if it were the next, then by their own Confeſſion, the Acton 
lay; and it it were not the next, then there was another Journey 
befoze, and then too the Acton well bzxought. And he put the 
Caſe. in 2 Saund. 873. in Conſideration that the Plaintiff's 
Inteſtate at the Requeſt of the Defendant, did find him di- 
verſa Veſtimenta & omnia Materialia adinde ſpectant', he p2a- 
miſed to pay him all that he ſhouid reaſonably deſerve fo? 
the ſame. Plaintiff bzings an Acton, and averrs that he did 
find diverſa Veſtimenta & Neceſſatria præd. and not a Tod 
mentioned of Meceſſaries, befo22e but only Materialia, and that 
he deſerved ſa much fo? them: Pet it was held good. And this 
was upon a Judgment by Dekault moved in Arreit of Judgment, 
upon a Retozn of a TUirit of Enquiry ok Damages, Vide Stiles 
163. the beſt repozted Cale in the whole Book, fo? it is plainly 
and ſenſibly repoꝛted: The Agreement was, That in Conſide- 
ration the Plaintiff would deliver to the Defendant's Son, 
ſo much Mare as he ſhouid deſire, the Dekendant pꝛomiſed 
to pay what they ſhouid be wo2th ; and the Plaintiff averrs 
in his Declaration, that he did deliver ſuch Goods to the 
Defendant's Son, which were received by him, without ſay- 
ing it was at h's Deſire : And that was held good, without 
any reſpe# oz help of a Gerdick; fo2 the Acceptance of the 
Son is Tantamount to a Deſire, though he never did deſire 
him. So here is an Agreement, That in Conſideration 
that the ]laintiff ſhould take into his Houſe the Defendant's 
Childꝛen to be his Gueſts, the Defendant would pay him fo? 
their Diet what it ſhoulv be wozth ; and the Breach aſſigned 
ls, That he did take them into his Houſe and did diet 
them, &c. without ſaying that they were as Hoſpites : But 
ſure the Thing ſpeaks it ſelf, and they ſhall be intended to 
be as Gveſſs, if the contrary don't appear of the other Side. 
And if the Moꝛd Hoſpes had not * all been in the OO, 
0 | t 


— EEIEEy 


Tenn S. Hill. 1 Annæ in B. R. 


Judgment 
affirmed. 


Admini- 
ſtr tion. 


it would be intended prima facie, That he was to receive 


nn 


them as Gueſts; yet upon the Evidence that he agreed tg 
take them into his Houſe, and find them Peat and Dyink, 
he could not be nonſuited, and the Averment is full and com: 
pleat as can be; and it would be a very fozeign Intendment 
to take them to be Servants oz Appꝛentices, oz other than 
Gueſts ; and if ſuch a Thing were, it ought to have come 
of the other Side, And per Powell, Jn this very Caſe jt 
was held in the Common-Pleas, That taking one into his 
Houſe and finding him with Neceſſaries, was to receive 
him as a Gueſt, as much as if it had been ſo expzels d, 
fo the TUo2ds impozt ſo much; and if it were not ſo, the 
Defendant ſhould have come with a Bene & Verum eſt, and 
confeſs the receiving and finding Neceſſaries, but alledge 


that they were there as Servants, &c. And Judgment affirm 
per tot. Cur, 


Sir Richard Rains and the Commiſſary of the Dioceſe 
of Canterbury. 


NE Rogers a Seaman died beyond Sea: The Place 

of his Habitation while in England was Sandwich with: 
in the Dioceſe of Canterbury, and he had Bona notabilia in 
other Dioceſes within the Pꝛovince of Canterbury, and the 
Commifſary of the Otoceſe commits Adminiſtration to the 
(Uife, and a Creditoz of the Inteſtate is ſet up in the Prero- 
gative-Court, to cite in the Nloman to have her Admin! 
ration repealed ; and to this Suit, a Pꝛohibition was moved 
foꝛ, and a Rule niſi to Day. And now the Judge of the Pre- 
rogative-Court alledging that this was in Ocrogation cf his 
Juriſdi#ton, which he deſired to maintain; and it appearing on 
the very Suggeſtton, that there were bona notabilia, it was 
urged, That that was a Confeſſion that the Adminiſtration 
committed by him was vold, and none ought to be p2ohiv!lcu 
to repeal a void Adminiſtration. 


Holt. TUe do not pꝛohibit you from committing Admin! 
ſtration, which you may do if the Adminiſtration committed 
by the Commiſſary, be void as you ſap ; but we pꝛohibit 
the repealing of an Adminiſtration, which fo2 ought wr 
know is duly committed; and if it be by the Archbiſh:p, 
Quatenus he is a Metropolitan, though there be no Bora 


notabilia 


I 
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notabilia, it is good till repealed; and if it be void, he may 
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commit a new Adminiſtration without any moze ado, and 
then let the two Adminiſtratoꝛs contend the Matter between 
them: But we will not repeal this, becauſe it is in Derogation 
of your Juriſditton below; fo2 you your (elves would commit it 
to this Perſon that now has it. But all the Queſtion ts, Whe- 
ther you oꝛ they ought to grant it of Right? And where you both 
pꝛetend Right, it will be hard to let you be your own Judge; and 
all depends upon the Conſfitution of the P2ovince of Canter- 
bury ; fo2 if there be ſuch a Uſage fo2 them to grant Pꝛezoga⸗ 
tive Adminiſtration, it is hard to hinder them of it ; and 
the Matter being thus, tis fit a Pꝛohibition ſhould go, and 
then we will give Judgment final, and then you may bzing 


Writ of Erro2 if you pleaſe, 


And here it was ſaid, That if Adminiſtration be commit- 
ted in a Dioceſe where there are Bona notabilia, though ſuch 
Gꝛant be ipſo facto void, yet they don't grant a new Admini⸗ 
ſtration in the Prerogative- Court befo2e they repeal that, and 
in that Cale they ſhall not be pꝛohibited: But this here is dif- 


ferent, being a Queſtion of Right. At laſt it was pꝛopos'd 
as an Expedient, to try the Queſtion, that Sir R. R. ſhould 
bꝛing Cale againſt the Commiſſary, fo2 granting a Pꝛeroga⸗ 


tive Adminiſtration to the PDꝛejudice of his Jurildicion, oz 


that he ſhould bꝛing an Indebitatus Aſſumpſit fo2 the Fees, as 


fo2 Boney received to his (ſe. And the laſt was done by 
Conſent. | | 


Taylor & Rains. 


FE ME befoze Marriage had Articles of Settlement made 
with her intended Husband to this Purpoſe: She being 
poſſeſſed of Leaſe fo2 Years, the Articles were, that ſuch 
Jerſon ſhould have the P2ofits of the ſaid Term, as the Nike 
ſhould by TUriting under her Hand, oz by her laſt Mill ap- 
point, The TUoman the Day bekoze her Marriage makes a 
Will, deviſing the Truſt of the Term to B. and then mar⸗ 
ries, and after her Death, the Executoz appointed in that 
Will would pꝛove it in the Spiritual-Court, and the Husband 
moved fo2 a Pꝛohibition, upon Suggeſtion, that ſhe was a 
Feme- Covert at the Time of her Death, and therefoze could 
not make a Till oꝛ Erecuto. 4 Co.Forſe & Hemblinge's Cale, 
And it was agreed now by the Court and Bar, That a > dam 
- Covert 


Baron and 
Femze. 


Marriage- 


Articles. 
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tion. 
Demurrer 


to part, and 


Iſſue to part. 


Exception 1. 


Exception 2. 


Covert could make no Mill, but either as Executrix, oz by 
Content of her pusband, oz of ſuch Goods and Chatteis, 
as by Marriage are not given to the Hugband, and that 
likewiſe by conſent of the Hugband. And it was agreed by the 
Court, That this Till though in purſuance of a Settlement 
02 Articles befoze Marriage, was not ſuch a TUill of which 
they had any Jurildickton below, but it amounted to an dp. 
pointment in Equity, who ſhould have the Truſt accowdiug 
to the ſaid Articles. And it was farther adjudged, that if 
one has the Truſt of a Term fo2 Pears and dies Inteſtate, his 
next of Kin ſhould have Adminiſtration of it, and Admi⸗ 
niſftration may be granted quoad, &c. as well as an Exe⸗ 
cuto2 may be quoad. And it was likewiſe declared, that the 
Way here had been to grant Adminiſtration to them to whom 
ſhe had appointed the Truſt, and not to p2oceed by May of 
Pꝛobate of Mill; and held a Pꝛohibition might go after Sen- 
tence in this Cale per Cur. | 


Hart & Longficld. 


HERE were ſeveral Counts; and Demurrers to ſome, 

and Iſſues taken upon others. And one to which there 

was a Demurrer was this; the Plaintiff declar'd, That 

whereas ſuch a Day and Pear the Defendant was indebted to 

him in ſuch a Sum, fo2 nouriſhing Edward Longfield at the 

Requeſt and Inſtance of the Defendant, he the Dekendant did 

pꝛomiſe to pay him. There wag alſo a Quantum meruit fo; 
nouriſhing the ſaid Edward Longfield fo2 the ſame Time. 


The firſf Exception was, That an Indebitatus Aſumph did 
not lie in the Caſe, & Vid. Mo. 701. Cro. Ca. 107, 194. A. 
delired B. to be Attomey fo; J. S. and undertook to pay him 
his Fees, and ſuch Fees as he ſhould give to Counſel, And 
adjudged, That an Indeb. would not lie againſt A. 2 Vent. 
30. 


Second Exception was, That the firſt Declaration being 
an Indebit. fo2 nouriſhing of Edward Longfield foꝛ ſuch a Time, 
there is likewiſe a Quantum meruic fo2 the ſame nouriſhing 
which is contradiftow, that there ſhould be one Agreement to 


pop ſo much, and another to pay a Sum incertain, and both 


4 | = Holt. 
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Holt. There can't be two Agreements, and both ſtand foz 0%. 
5 the ſame Thing at the fame Time; fo2 in luch Caſe, the laſt 
would deſtzoy the firſt, and the laſt would only ſtand ; but 
the May had been to averr them to be different Childzen; and 
; that is the right way, when a Quantum Mernit and Indebitatus 
is brought fo2 the fame Thing; fo2 here you ought to multiply 
' Fdward Longfield as often as peu multiply your Dectara- 
tion. Bit as to the other Objeition, Can't A. be indented 
to B. fo2 doing good to C. Fo? if A. ſhould ſay to B. Give ſuch 
2 Quantity of Goods to C. upon my Account, and Iwill pay 
you, 02 make J. S. a Cart, and J will pay you fo; it; ſure 
an Indebitatus will lie againſt him (A) in that Caſe, and the 
Sale p2operly is to him upon whole Requeſt it is given, and 
not to him to whom it is given : But an Indebitatus will not 
lte foz being an Attozney to a third Perſon, becauſe in that 
Caſe his being an Attomey on Recozd, is what entitles him 
to Debt; and therefo2e, if another do pꝛomiſe to pay, yet 
he, fo2 whom he is an Attomey on Recozd, is not diſcharged, 
and therefoze the other can't in that Cafe be liable to an 
Indebitatus. And in the Cale of the Cloth put befoze, na 
Action lies againſt him to whom it is deliver'd, but only a- 
gainſt him upon whoſe Kequelſt it is ſold, And the Court di⸗ 
reed the Plaintiff to enter a Non Pros. upon all but the firſt, 
and take Judgment upon that, and fo it was done. Judgment, 


Domina Regina & Pigeonry. 


Mdidment; fo2 that he did put Quoddam Venenum, (Ang- poison. 
lice, Antimony) into a Cup of Beer, and gave it to J. 8. 


iſf Exception was, That Venenum is Latin fo2 the gene- 
rical Wow, Poiſon; but not foꝛ any Species of it, as this is; 
but this Exception was over-rul'd upon the Caſe in Hard. 361. 


The 2d Exception was, That he was called by the Addi- 
tion of Alchymiſta, which was none at all. But the Court 
would not quaſh it, having a freſh Memozp of a foul Pa 
dice not long befoze by intoricating Phyſick. 


PP Syl- 
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Alien 
pleaded. De- 
murrer. 


Judgment 
againſt ca- 
ſual Ejector. 


Indictment 
of Forgery. 
Latin. 


Exception 1. 


* 


Sylveſter's Caſe. 


= E was a French Refugee; and to an Acton bꝛought by 
him, it was pleaded in Abatement, That he was an 
Alien Enemy bom, under the Ligeance of the French King, 


then in Mar with the Queen; and to this there was q 


Demurrer. And per Cur. The Plea is good; fo? tho he be 
a poo? Refugee, and under the Queen's Pꝛoteckion, which doeg 
enable him to ſue, yet whether his Pꝛoteſction be ſpecial, o; 
general as by Pꝛoclamations, he ought to plead it. And per 
Cur. Tf a TUrit be abatable in its ſeif, as being fo2 a wong 
Man, Defendant may ſay Petit. Jud. de Billa, becauſe there 
the Action is fil conceiv'd ; but where the Crit is well con: 
ceiv'd, but bad fo2 Miſnoſmer, Defendant can't conclude ſo. 
And if an Alien Enemy come into England without the 
Queen's P2otetion, he ſhall be ſeized and impziloned by the 
Law of England, and he ſhall have no Advantage of the Lay 
of England, no2 fo2 any Wong done to him here; but if he has 
a general oꝛ a ſpecial Pꝛotecion, it ought to come of his Side 
in Pleading. Per Cur. 


Per Cur. To have Judgment ſigned againſt a caſual Ejeto2 
{kand, all Things muſt be very fair of the Plaintiff's Side, 
fo2 the Defendant loſes his Poſſeſſion by a fifitious J20: 
ceeding. 


Domina Regina & King. 


MN Indigment of Fozgery removed up out of London, 
anddemurr'd to here. The Caption was, That per Sacra- 
mentum of the Jury by the Names proborum & legalium 
hominum, qui pro Domina Regina pro corpore Com. præd. 
triat. jurat. & onerat. exiſtentes præſentat. exiſtit, quod the 
Defendant, &c. falſo & malitioſe, &c. quodd. ſcriptum Obli- 


gatorium fabricavit & contrafecit. And ſeveral Exceptions 


were taken. 


1. To the Caption, there being no Gerb to the Momina: 
tive qui triat. jurat. & onerat. exiſtentes; And ſo it was 
ſaid to be Nonſenſe. 
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and therefoze the Bond fs not accozding to the Statute, ideo 
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2. Exception was, That the Crime charged was the Except. 2. 
foꝛging falfly, whereas it could be no Crime tif it was not truly 
koꝛged. 9 


3. Ik it were a Foꝛgerp, it could not be Scriptum Obligator. Except. 3. 
fo2 a foꝛged Deed is not Obligatozy; therefoze it ſhould. be 


fo2 forging quodd. Scriptum,purpozting a TUriting Obligatoꝛp. 


4. Exception, That a Fo2gery to the Pycjudice of no- Exce 
body can't be a Crime, and the pꝛetended Bond could be to 
10-body's Pꝛejudice; fo2 it was a Bond to the Sheriff of 
London, fo? the Appearance of a Perſon under Arreſt a die 
Purificationis in octavis Diebus, and there is no ſuch Day, 


pt. 4. 


void; and by Conlequence the Fozgcry no Crime, becauſe 
no ꝛejudice to any. 


But it was relolved by the Court, 1. That this Indick⸗ Opinio Curie. 
ment is to be conſidered as if it were an Indickment of High- 
Treaſon; and ik it were ſuch, it would be good notwith⸗ 
ſtanding the Caption, fo2 that was no Incertainty in the 
Charge. 


And per Holt, That Matter is it whether a Man be hang⸗ 
ed by good oꝛ bad Latin, aud he could ſhew wozſe Latin than 
this in many TUrits, as in the TUrit of Adjournment, which 
runs thus, Rex Juſticiar. ſuis ad Placita coram nobis, &c. 


and as to the 2d, The falſo fabricavit is as much as 
to ſay, That he being a falſe and malicious Man, did fo2ge ; 


and not that the Fozgerp was a true F02gery, but the Thing 
koꝛged was not true, but falſe, 


And to the 3d, That it could not be Obligatorium if it 
was fo2ged, it is not in Truth and Reality binding, but in 
Shew and Appearance it is; and that is enough: So it is 
an Obligation though a falſe one. 


To the 4th. It was held firſt, that the Octavis Diebus map 
be well underſtood fo2 the Octave of the, &c. Beſides, theſe 
Bonds are not meerly void by the Statute, but only voidable ; 
and thcrefoze you muſt plead the ſpecial Matter, and not non 
eſt Factum : And pou may ſay, That a fozged Bond any 

no⸗bo v, 
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Arreſt of 
Judgment. 


Entire Da- 
mages, Cc. 


Term ad- 
journed. 


Judgment. 


no-body, (as in Truth it does not) and infer from thence, that it 
is no Crime to fozge. And the Queen had Judgment, any 
King ſtood in the Piilozp ; though the Caſe of the King and 
Queen (Vide Thorowbridge, Trin. 6 W. & M.) was quoted, 
where Judgment had been revers'd upon a TUrit of Erro) 
fo2 want of a Nominative Caſe to the Uexb, And here the 
Caption wanted a Uerb to a Nominative Caſe, 


Brook & Biſhop. 


Keſpaſs fo2 breaking the Plaintiff's Cloſe, and entering 
into it, treading his Gza(ls, and cutting ſo many Trees 
to the Quantity of ten Cart-loads, and carrying them away 
on ſuch a Day, Tranſgreſſionem prezd* continuando, from 
fuch a Time to ſuch a Time. And after Gerdick fo2 the 
Plaintiff, it was moved in Arreſt of Judgment, that Da- 
mages were entire, and part of the Treſpaſs did not lie in 
a Continuando, and pet Damages were given fo2 that too, 
And though it were objefed, Jf it could not be continued, no 
Damage could be given in Reſpeit of accowing to Butler 
and Hodges's Cafe ; yet under this Continaando ſeveral new 
Ads of Trelpaſs might be given in Evidence, and ſo Da- 
mages recovered fo? them. 


Per Cur. The right way in Treſpaſs fo2 repeated ads of Trek: 
paſs would be, that on fuch a Day, and Diverſis aliis diebus 
& vicibus, between luch a Day andſuch a Day, the Defendant 
did ſo and ſo, Vide 20 H. 6. But in this Caſe the Continuando 
is impoſſible, and fherefoze no Damages could be given fo? it, 
and the only Miſchiet poſſible, would be that of giving other 
Ats of Treſpals in Evidence by Pꝛetence of it: But that 
ought not to be (ſuffered, and therefoze not to be intended. 


Another Exception was, That the Declaration was gene⸗ 
rally of Eaſter-Term, and yet it appeared that the Treſpaſs 


was committed after the 2rft of April, which was the Quin- 


den. Paſch. But per Cur. That Term was adjourn'd by 
Pꝛoclamation to the ſecond Retom, which was the 29th. All 
Declarations tſhalh refer to that; and here the Plaintiff had 
Judgment. 


4 Domina 


1 
—— 
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Domina Regina & Foxworthy. 


IE was attainted of Murder, fo2 the Murder of one 
who had come in Aid of the Constable to arreft him 
upon a CUarrant. And having obtain d his Pardon, he 
was brought to the Bar to plead ; and it being read, the 
(horn Attincturas was not in. | 


CUhereupon Holt ſaid, pe would conſider befoze he would 
allow it, upon which he was remanded ; and at another Time 
the Pardon being amended, and Attincturas put in, he was 
bꝛought up, and the Pardon allowd, which was upon Con⸗ 
dition that within ſuch a Time he would repair on board one 
of the Queen's Ships, and ſerve three Pears in the Welt- 
Indies on board it. pu 


And Dee moved fo2 Leave to charge him with an Ackion in 

the Cuſtody of the PMarchal: But fo2 that ik he could not 
pay the Debt oz find Bail, the Pardon might be thereby 
fruſtrated, the Court would not grant Leave. 


Pardon of 
Murder a- 
mended. 


and it was agreed, That if in this Caſe after the Al- Noe. 


lowance of the Pardon he had bake the Peace, he might not- 
withſtanding the Pardon, be detained fo2 that Dffence to the 
Deſtruction of his Pardon; and in ſuch Cale he would be 
bꝛought up here again, and asked, That he had to ſap 
why Sentence ſhould not paſs ? And ik he pleaded the Par⸗ 


don, the Attomey-General wauld reply the Condition and 
Breach, &c. 


Robinſon & Walker. 


[* Covenant the Plaintiff declared, That the Defendant Corenant. 


and J. S. did convenire pro ſe & quolibet eorum, &c. That 
they 02 either of them would lade ſuch a Ship at ſuch a 
Place, and pay the Plaintiff fo2 the Freight, &c. And the 
Defendant pleaded in Abatement, that the other Covenanter 
was in full life, not named in the TUrit, And it was agreed 


by all, That Obligamus nos & utrumque noſtrum, was joint 
and ſeveral, 


Q But 
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Nota diver- 


ſity. 


Judgment. 


Error. 


Entire Da- 
mages. 


— — 


But Holt declared, he thought there might be a diverſity 


between A. and B. conveniunt & quilibet eorum convenit, any 


A. & B. conveniunt pro ſe & quolibet eorum; fog in the firf 


quilibet eorum convenit expeefly ſevers the Lien, but pro quoli- 


bet eorum ſeems to go to the Thing to be done; that is, that 
they both o2 either of them would do it. And one may cove: 
nant, that he oz A. will do ſuch a Thing; ſo if two cove: 
nant that they o2 one of them ſhall do ſuch a Thing, that is 
a joint Covenant only; and the Tow conveniunt, and not 
pro quolibet eorum, makes the Lien. But reliqua Cur. con- 
tra. And no Difference between this and the Cale of Obliga- 


mus nos & utrumque noſtrum. And Judgment quod reſpon- 
deat ulterius. | 


Cutting & Williams. 


RROR ok a Judgment in Com' Banc. ſeveral Counts 

below, and one of them was upon the Cuſtom of Per⸗ 
chants, declaring upon a Note given by the Defendant to the 
Plaintiff, promiſing to pay him ſo much Money and ſeveral 
Damages, but one Judgment fo2 the Plaintiff below fo2 the 
ſeveral Damages; and now it was aſſigned fo2 Erroz, That 
the Count upon the Cuſtom of Merchants was void; and there: 
koꝛe there being one entire Judgment, all was void, and Judg⸗ 
ment ought to be revers'd in toto. And the Caſe of Martin 
and Clerk was quoted as an Authozity in point. 


Note here, Both the Damages were caſt up together, and 
Judgment fo2 them, with a Quæ in toto ſe attingunt to fo 
much, that is, quod recuperet damna ſua prædict. aſſeſ. quz 
in toto ſe attingunt to ſa much, which Total compꝛehends 
both the Damages: But to maintain this, that is, that 
Judgment might on'y be reverſed in part, the Cale of Jacob 
and Mills in Hob. 6. Cro. Car. 349. were urged. Mo. 708. 
ſame Caſe in effef. But of the other Side was quoted the 
Caſe in Cro. Jac. 424. A Judgment in point to the contrary 
four Pears after, where the Judgments are diſtin and upon 
Diſfinft Laws; as in Dower, where the Judgment fo2 re- 
covery of the Dower is by Common Law, and to recover 


Damages by the Statute of Marlbridge, 62 in a Quare im- 


pedit ; fo there is Judgment fo2 the Church at Common 
Law, and fo2 Damages by the Statute ; and in that as 
I Jud: 
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Judgment map ſtand fo2 one, and be revers d fo2 the other. 
Aleyn 74. 1 Ro. Ab. 775. pl. 4- Adlon upon ſeveral Pꝛomiſes, 
and ſeveral Damages aſſeſſed, and one Judgment fo2 both; 
and upon a CUrit of Erro2 if appeared, that an Action did 
not lie fo2 one of them, and therefoze Judgment reverſed in 
toto. 1 Keb. 232. The Cale in Hob. 6. is denied to be Law, 
and ſo was the Cale of Bernard and Bernard. M. 22. Ca. 2. in 
B. R. 2 Keb. Stiles 121, 125. Aſſault and Battery againſt 
thꝛee, one whereof was an Inkant, and all of them appear'd 
by Attomey and Judgment againſt all; and it was reverſed 
in toto, becauſe the Infant appeared by Attozney. 3 Keb. 199, 
213. 1 Vent. 27, 39. 2 Keb. 506, 535. 2 Saund. 379. The 
(Uay had been to enter a Remittitur fo2 that which is not 
maintainable, and take Judgment koꝛ the reit. 


Holt. It has been held as you ſay in the Caſe of Jacob and %u Gar. 


Mills, but certainly ever fince the Courts have been of a con- 
trary Opinion. And there are but two Judgments in the 
Books, that favour that Dpinion of reverſing Judgment in 
part; and J remember to have heard it debated here many 
Pears ago, and the Cotrt then were of Opinion, that it 
would be bad in the whole; fo2 the whole Judgment ts 
wrong, fo2 it is fo2z moze Damages than ſhould have been 
recover'd, and not fo2 ſo much Damage upon one Pꝛomile, 
and ſo much upon another Pꝛomiſe; fo2 if it were ſo, it might 


perhaps be ſeveral Judgments, and in Conſequence one might 


be reverſed without the other: But the Judgment here is to 
recover Damna præd. which are the whole Damages. 


And Powell ſaid, he had known the Caſe of Jacob and 
Mills denied to be Law many a Time, and that there are 
twenty Reſolutions to the contrary ; that is, if a Remitticur 
be not entered fo2 part, that it will be bad fo2 all; fo2 the 
Judgment is of the whole: And they were all of Opinion, if 
one of the Declarations were ſuch, on which no Damages 
ought to be recover d, it would be bad. 


And per Holt. As to that Point, he had p2opoſed it to all 
the Judges, and that they were all of Dpinion, That a De- 


claration upon the Cuſtom of Merchants upon a Note, ſub- Cuſtoms of 
ſcribed by the Defendant to the Plaintiff fo2 ſo much Monep, Merchants. 


02 pꝛomiſing ſo much Money was void; fo2 it tended to make 
a Note amount to a Specialty. And Judgment (ſuper inde was 
reverſed in toto. Per tot, Cur. 


Owen 
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1 Owen & Atkinſon. 


Amendment \A FTER len pleaded, and Replication and Rejoinder 


of the Niſi 
prius Roll. 


New Trial 
denicd after 
Trial at Bar. 
Affidavit. 


to part, and Jflue, Notice of Trial with Pꝛoviſo as to 


the other, and Rule ſerved to make up the Jfe, to carry it 


down to Trial; and the Niſi prius Roll being engroſſed in 


Parchment, but all the Pꝛoteedings above continting in 


Paper, the Plaintift had leave to amend upon payment of 
Coffs. Note here, the Recozd of Niſi prius was made up, 
tho' the Recozd above was not; and that was laid to be 
done frequently, and it is never denied to amend upon pay: 
ment of Coſts, while Things continue in Paper: Note al- 
ſo, a Caſe can't be carried down to Trial by Pꝛoviſo, till 
the Iſſue is made up: And therefoze the Dekendant ought to 
ſerve a Rule uponthe Plaintiff, to make up the Iſſtie. 


Grovenor & Fenwick. 


A FTER a Trial at Bar, and Qerdift ko; Leſſees in 

Ejedment, a new Trial was moved fo2, upon the me⸗ 
rits of the Cauſe, and allo upon an Affdavit bought into 
Court containing in ſubſtance, that the Oefendant's TTittneſſes 
were kept back by a Repo2t [p2ead in Holland, where they 
were in their May to England; that the TUttnefſes that were 
already come over, had been latd by the Heels; but the Affidavit 
did not name any who had (p2ead the Bepoꝛt, oz that it was 
by the Agents oꝛ Perſons emploped by Fenwick. And tho' 
the Court were diſſatisfied with the Kerdick, upon ſeveral 
Reaſons, one whereof was that the Trial laſted about ſirteen 
Hours, and abundance of Evidence were given on both ſides, 
yet the Jury were agreed on their Ucrdit in Half an Hour's 
Time. Det the Court would not grant a new Trial: And 
the Cale of Gay and Croſs herttokoze was remembzed; fo2 
the Court declared, that after a Trial at Bar they would 
not caſily grant a new Trial, mote eſpeciaily in Ejedment, 
where the firſt Gerdick is not pezemptozy ; and where there 
is no foul Pꝛadice made appear in the Jury, o2 Party fo? 


whom the Uerdif was ; as keeping back of Citneſſes, Sc. in 


which Cafes alone it was diſcretionary in the Court to grant 
it. And here they begged leave to mend their Affidavit, which 
was oppoled fo2 this Reaſon ; that now they had learnt of the 


4 Court 


1 
4 

C 

4 

4 

& 
* 
[ * 
3 ö 
1 
13 
« 
42 F 
3 
4 

1 
, 

4 2 
= 
= 

« 
3 

3 5 
1 1 
_ 

- 
4 * 
* 
1 * 
3 
1 
++ 
* 
- 1 
1 
5 
1 
2 
"= 
1 
"41 * 
-Q 
Ws 
; 
q 1] 
— "& 
** 
q 1 
* 
1 
0 
* 
* 


Court, what would du their Bullnelg, tt wauld be dangerous 
eo let them in to twear tt: To which Holt ſaid, That. it was 

frequent in Chancery, after. a. Witneſs han ſwozn bekoze a 
Mater, to examine him again viva Voce in Court: But Ser⸗ 
feant Powis teplied,. that it was no frequent Thing ſo to da; 
for in all his Time, he had known it done but twice. And 
powell verlared his diſüike of mending Affidavits, where the 


Term. S. Hill. 1 Annæ in BR. 137 


Parte knem defoze what was neceſſaxy, and had not ſwoxr 


Cooper and the Hundred of Baſingſtoke. 


Nan Ation againſt the Þundzed upon the Statute ok Win- Hue and 
Le of Due and Cry; a ſpecial Uerdit was found at Talis * 
the Alllzes to this effeck, That the Plaintiff was travelling one Hun- 
in the highway, within the Hundzed of Michel, Devon; that dred and 
thereupon he was there aſſaulted, aud ſet. upon by ſeveral Ma⸗ n in 
lekattozs tu him unknown, who took Poſlelllon of him, and ion lis 
carried him into a Coppice hard by the ſald Þighwap, in the where the 
Hundꝛed of Baſingſtoke, and there did rob him: The Quel- Robbery 
tion was, Whether the Þund2ed of Baſingſtoke be chargeable *** 

rg bag Kobbrery? And this Caſe was argued ſeveral Times 

at the Bar. 


And now this Term, the Ch. ]. Holt declared the unani- Ovi Cr. 
nous Opinion of the Court, that the Hund2ed of Baſingſtoke 
is chargeable, Jt has been endeavsured to maintain, that 
this Robbery was committed in the Hundzed of M. but it 
is mott plain upon the TUows of the Ucrdit, that it wag 
wholly committed in the Hundzed of B. fo? without all queſ: 
tion if theſe had been two Counties, as they are twa Pun⸗ 
dꝛeds, and he had been taken in one County and carried into 
the other, and there robbed, the Robbers muſt have been tr. 
ed, where the Robbery was conimitted: Mow then if the 
Robbery be committed in the Huudzed of B. by the expꝛeſs 
Cows of the Statute it is chargeable, ſo that the Vun⸗ 
Nev where the Robbery is committed, ſhall be liable to make 
fatigfaiton fo2 the Robbery : Now it is impoſſible in this 
Caſe to make the Robbery committed in the Pundzed of B. 
to be a Robbeep from the Tune of the Aſſault, which was 
in the wundeed de M. fo? there is no manner ok Realoa ts 
make a Relation in this Cale; = it is na way like = 
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on to make all the Lands the Party had at the Time of the 


Relation: Foz if a Man be indifed, fo2 that he gave a Boz. 
ſuch a Day; and ſo the Jury does lay, that the Patty indicked 


Caſe of Murder; where the ſfroke is on one Day, and the 
Death on the other; there to ſome Purpoſes there is Rel. 
tion to the firſt Day, but not to all Purpoſes; Jt has Relate. 


ſtrokt given eſcheat, and to kozkeit His Eſtate fo2 Life to the 
King, but to other collateral Purpoſes it has not any ſuch 


tal Stroke to A. on ſuch a Day, whereof he languithed till 


did murder the Party ſlain on the Dap of the Stroke given, 
it will be bad; but they may conclude he killed him on the 
Day of his Death. 4 Co. 41. In this Cale there is no Robbery 
committed till the Plaintiff is in the Hundzed of B. fo? there 
the taking away is, which is the Fact that makes the Hundzed 
chargeable : Beſides in the Caſe before put of the Relation; 
Tf A. give a moztal Wound to B. on the 3d of March ſup. 
poſe, whereof the Party dies the laſt of March, between theſe 
two Days C. has received and comkozted A. oz if a Conſta. 
ble had him in his cuſtody, and ſuffered him to eſcape between 
the two Days, C. ſhould not be accefſary to the Felony, no} 
the Conſtabls guilty of the Eſcape of a Felon, Vide 11 fl. 4. 
49. PI. 401. The patdon of all Offences and Mildemea⸗ 
no!s after the Stroke, and bekoze the Death, pardons the 
Murder that follows : That is, Suppoſe Pardon be of all 
Offences committed by him befoze the roth of March; that 
pardons the Stroke, and by conſequence the Murder that 
enſues by the Death of the Party; but in our Caſe, there is 
not any colour fo2 a Relation: Foz the Aſſault is not the im: 
mediate and cfficient Cauſe of the Robbery, but fs only the 
occaſion 02 Cauſe fine qua non of it; therefoze there is no 
neceſſity of a Relatton to it; and if there be no Relation, 
then of neceſſity that Hund2zed muſt be liable, where the Fat 
18 committed, and that is the Pundzed of B. | 


This is not a new Caſe, but has been determined already. 
Hutton Dean's Caſe, A. is aſſaulted in one Hundzed, and 
flies into another Hund2zed, fill purſued by the Robbers in 
purſuance of the Aſſault, he is there taken and robbed ; and 
there is as much Realon to make this Robbery relate to the 
firſt Aﬀault, as there is in our Caſe; and there it is held 
that the Hund2zed in which he was robbed, ſhould be only 
2 that is, the Þundzed in which the actual taking away 
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and the Caſe in Goldsb. allows this to be Law: Thieves 
came upon a Catrier and leized on him and his Hozſes, - and 
dꝛove his Hozſes into another Hundzed, and there they rifled his 


Maggon; and the Pundzed were the rifling. was, was not 
chargeable, becauſe it was a compleat Robbery, by taking 
the Carrier and the Hozſes into their Poſſeſſion ; and the ri⸗ 


fling after does not matze it a greater Robbery than it was 
befoze ; but ik the Carrier had been left in Poſſeſſion of his 
Waggon and Hozſes, and only obliged to lead into that place, 


and there the Goods were taken from Him, there the place 
where the Goods had been actually taken from him, had been 
charged. But the true Reaſon why the Hund2ed of B. flands 
charged is this; Jt is to be known that the Hund2ed is not 
charged becauſe they did not pꝛevent the Robbery, but becauſe 
they have not taken the Malefato2s after; fo2 let the mil⸗ 
chief be ever ſo great, if they appꝛehend the Malekactoꝛs 
within kozty Days, as the Law ſands now, heretokoze 
within half a Year, they ſhall not be charged ; then here is no 
Obligation on the Pundzed of Michel, Devon; ko; there was 
no Robbery committed there, and the Robbery and charge 
does not come upon the Pundzed, till it be compleated and 
conſummate, and they fail of taking the Robbers within the 
Time limited ; and fo2 that default they are charged, and not 
becauſe of any Robbery committed; and the Pundꝛed is not 
bound to purſue a Man fo2 an Aﬀfaulit, no2 fo2 a Battery even 
to Death, no2 ſhall they incur any Fozkeitures fo2 not appze⸗ 
hending ſuch Offenders ; and in this Catſe, there was no- 
thing done in the Hundzed of M. but the Aſſault ; and ik there 
be no obligation on the Hund2ed of M. to take the Robbers, 
then of neceſſity the Hundzed of B. muſt do it, becauſe the 
one 02 the other muſt. | 


Obj. Suppoſe an Aſſault be made in one Hundzed by Day, 
and the Party is carried into another Pundzed, and kept till 
Might, and then is there robbed in the Might⸗Time; it is 
not reaſonable in that Caſe, that the Þund2ed where the Rob- 


bery is committed, ſhould be charged, becauſe the Robbery is 
by Might. 


Anſw. The remedy fails there, becauſe there is no Reaſon 
to charge the Hundꝛed where the Robbery was committed, be- 
cauſe it was by Might: So if he be taken in the Highway by 

ay, 


Obj. 


Reſp. 
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Dap, and carried into a dwelling Houſe within the Þundyed, and 
there robbed, the Amon fails, decatiſe che wunder is not an. 
ſwerable fox Robberies cortinitted in a dwretling Houſe; but 
if he had been carrted from the Hightoay, into an empty Waſte 
zouſt and thete robbed, J will not deliver any Opinion how 
th would have been: And he lud they were all of Opinion 
he Pundeed thotifti be able fo2 a Robbery committed in a 
judgment. PUbate (ny, And per tot Cur. Jadic pro Quer. 
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1 3 4 
A. | Adminiſtration, A Prohibition 
| where Bona notab. were in 
Batement, Time to] divers Dioceſes. Page 146, 
plead in Abatement. 
Page 62 | Adminiſtrator to pay coſts, for 
. Vide Pleadings. not going on to Trial. 118 
Aleyance. An Eſtate Tail in | Ad quod Dampnum. The nature 
Abeyance, Sc. 20 


Action on the Caſe, Vide Caſe. 
—— for Adultery, how to be 
laid, &c. 82 


——by the Principal of Furni- 


va - Inn, for Duties, &c. 
not maintainable. 
Actions tranſitory may be fixt, 
if the Defendant has not a 
probability of an indifferent 
Trial. 47 
Adjournment of a Return of 
the Term, 1. And Vide 152. 


116 


of the Writ and Return. 45, 


46, 47 

Vide Highways. 
Adultery. Indictment lies not 
for it, but Libel or Action. 
| — — 
Afidavits, What are neceſſary 
0 gtant à ne Trial. 3x 
Affidavit to put off a Trial at 
Bar, but denied. 121 
Agreement inter d. & B. a third 


Perſon can do no AR, to al- 


ter the Terms of that Agree- 
ment. 143, 144, 145 
Ss Aiders 
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— againſt a Mayor for pro- 


Aiders and Aſſiſters in Deer- 


ſtealing. from p. 129, to 137 
Alien pleaded, and Demurer 
thereto. 
Amendment of a Record, &c. 


can't be by the Draught 


of -Ebuncil, 102 
of the Record of Niſi prius. 
3 | 49, 156 


of the Placita, as being no 
part of the Declaration. 123 
of the Record, certified 


by the Warrant below. 124 


Apprentice; Vide Covenant. 
Arreſt, What is a ſufficient Ar- 
reſt. © a 8 
— on Proceſs below ill, be- 
cauſe the Plaint was levied 
before the Debt accrued. 55 
Aſſault on a Man's Wife and 
ſolicitation of Chaſtity, a 
Prohibition. 78, 79 
Aſſets. What makes compleac 
Aſſets, to charge the Heir, 
Or. 42,43 
Aſſumpfit to pay Money, on de- 
livery of a Note. mY 
Attachment for hindring Arbi- 
trators, from making their 
Award. 8 


Zone taken thereon, to be 


examined on Interrogatories. 
31 


ceeding after a Certiorari. 38 
—— againſt Officers of an in- 
ferior Court, &c. 84. 85 
Attorneys, None can be an At- 
torney of borh ſides, tho 
dy conſent of Parties. 47 
Attorney not to be . 
without leave of the Court, 


tho' a great Cheat. 


* 


150 


ö 


| B. 


Bail on Hab. Corp. for remove. 
ing a Cauſe from London to 
B.R.  Page,g 

| —— ſpecial. A Feme Cover 

held to ſpecial Bail. 10 
good Bail required by ſuch 

a Day, or Execution to po, 


He | 50 
—— a Sci. Fac. againſt the Bail 
who had rendered the Prin- 
cipal. 51, 77, 98. 
Vide Title Scire Fac. 
Bail can't render the Principal 
| after Plea pleaded, 8; 
—— may render the Principal 
pending Error, Fc. 99 
to be put in, before mo- 
tion for bringing in Princi- 
pal, Intereſt and Coſts. 140, 
141 

filed after entring 1 
ment on a Warrant of Attor- 
ney. 95 
Bail. Bond. Proceedings thereon, 
after a Nonſuit. 54 
— — Aſhgned and accept- 
ed by the Plaintiff, he cant 
afterwards except againſt the 
Bail. | 62, 117 
-—— Of ſtaying proceedings and 
other Marters on Bail Bonds. 


50 | ſcond. 


WR: 7 62 

Bankrupt. The Stature of two 
Thirds in number and Value 
pleaded, &c. 83, 96 
Where one ſhall be 3 
Bankrupt by 'refuſing pay- 
ment, tho' he does not ab- 


139 
Ba. 
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Marriage Articles. 


Baron and Feme ; Vide Feme, 


———— bring Caſe for ma- 
liciouſly indicting the Wife 


of a Riot, how laid. 


— —.4:: 


104 


they ought not to 


join in Treſpaſs, for taking 


their Goods. 


105 


Bill of Exceptions, in what 
Caſes to be allowed, or a 
new Trial. 53, 64 

Bills of Exchange, the cuſtom 


of Merchants therein. 
aa Vide Peers. 


Bon 


86 


to pay Money when the 


Obligee puts in his Anſwer 
in Chancery, the Obligee is 


ro give Notice. 


63 | 
Bond and Judgment with De- 


feazance, not to ſue Execu- 
tion before 16 Junij, Obli- 
' gee takes out a Fi. Fa. 20 
Maij, &c. Executes it 16 Ju- 


nij, and good. 


Bridges. One may be liable to 


48 


Repair them three Ways, viz. 
by Deed, by Preſcription or 


ratione Tenure. 54, 55, 98, 99 | 


C. 


Capacity. The Kings natural and 


politick Capacity. 


78 


Capias ad ſatisfaciendum ; Vide 


Writ. 


Caſe, Action on the Caſe, for a 


falle Return to a Mandamus 


— For a falſe Return to Par- 


liament. 


13 


Certificate, The Judge that try- 


ed the Cauſe, tho removed, 


may certiſy. 


47 


Certiorari for removing Juſtices 
Orders, not to lie till after 
Appeal. Page 10 
| —— ſpecial, and the Orders 
thereby removed general, is 
ill, 97 
'Tis not uſual to ſend 

ic to the Aſſizes, without 
ſpecial Cauſe. . 
— removes all Plaints pend- 
ing at the Time of the Re- 
turn. 138 
Cheſter, The juriſdiction and 
Privileges of that City. 92, 
Church, and Chancel, and —. 
munion-7 able. Repairs there 
of, &c. and Rates for the ſame. 
69, 70, I2I, 122 

common. One Tenant in Com- 
mon ejects the other, Vid: 
Leaſe, Entry, and Ouſter. 


9 
Common Pleas Privilege les 
ed by a Clerk, Replic. that 
he conſented. 97 
Continuance of Writs, viz. Sci. 
Fa. and Ca. Sa. &c. 5, 68 
Conſtruittion of Words, &c. Vi- 
de Grammatical Conſtruttions, 
and Words. 
Copyholds not to be ſeized 
upon a Recognizance. 37 
Coroner's Inqueſt is to fit be- 
fore the Body buryed, or an 
Indictment lies. 10, 16 
Traverſable, and 
they ought to have the View. 
16 
Coſts not to be had againſt the 
Proſecutor, on an Informa- 
tion at the Bar. 47 
— to be paid by Execu- 


tors or Adminiſtrators, for 
not 


— — — 
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not going on to Trial. 2 a 
| 11 
Cofts and Damages to the Hul- | 

| band, for flandering 
Wife. 129 
Caurt of Honour, or Chivalry. 

Its Conſtitut ion and Ju- 


riſdiction. 125, to 129 


Cuſtoms. Frauds therein, how 
tried. 99 
Cuſtom of Merchants on Bills 

of Exchange, &c. 86, x55 


Cu n. A Diverſicy in the 


Words thereof. 154 


— ies not againſt an 


Infant Apprentice. 15 
Comenants te fland ſeized to Uſes. 
Vide Uſes and J enants in Tail. 


D. 


Danna: es A Diverſity where þ 


veral and Where entire in 


_ the Declaration, Sc. 152, 


184, 155 
Die. How a Bond, gc. ante- 


dated, is to be pleaded. 5 


Death of Parties i»ter Verdict 
and judgment, hinders not 
the Entry y of the Judgment. 

39, 94 

Debt by Exccurtors againfi the | 

Heir, who pleads viens per 


Diſcent uiſi a Neverſion, & c. 


ſpecialh, and Replevin, and 
Rejoinder; yet Judgment pro 
Quer generally. 40, to 43 
Debt brought on a judgment 
pending a Writ of Error. 62, 
140 
ms A Demurrer to Part 


1 


of che 


— 


1. 


Deed having no Date, or an 
impoſſible Date. 38 
Demand. When {rogah, and 
when entire in the Declarati. 
on, a difference in the Judg. 
ment. 88, 89, 90 90 
Pemurrer; Vide Title Pl: 4, and 
- 124, 148 
Deer + Stealing. A Conviction 
thereof. Page 77 
— Of Aidets and 
Aſſiſters in Deer - Stealing, 

129, 10 137 

Diſcontinuance not cured 95 
Appearance, contra of Mil. 
ern after Verdict. 5 
in pleading. 12 


e Part. 148, 


Diſtreſs. If made again of ha 
fame Rent, the Remedy is 
Recaption, &c. 18 

' Diverſity in the Words of a 
Covenant. 154 

| Dower. The Manner of . 
ing . 43 

— Error of a Judgment there- 
in in C. B. and in ulla eſt Er- 


rat. pleaded. — 
Duchy-Lands are in the King's 
natural Capacity. 78 
| 
E. 


Eje@ment. Where one Tenant 

in Common ejects che ocher, 
\ Leaſe, Entry, &c. not to be 
| pleaded. 39 


| | Fjedtor caſual. Where Judgment 


is to be againſt him. 150 


Election, where one owes Mo- 


| ney on Bond, and on an 
Award. 123 


j 
98, Lc. 


Ercot 


* 
* 


——_ 
- 
. 


. Ps © 
. 
1 


lh. 
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TABLE 


Error of a Judgment in an In- 
ferior Court againſt the Bail, 
on a Sci. Fac. Page 3, 7 

— in Covenant in 
C. B. | 71 

— in an Inſerior Court, 
for not ſhewing the Cauſe to 
be within the Juriſdiction. 


—— 


103 
— in Ejectment in 
Ireland. ibid. 


Error for that the Heir in Dow- 


er, being an Infant, appear- 
ed by Attorney, where he 


ſhould by Guardian ; and | 


thoꝰ after in nullo Errat. plead- 
ed, yet a Certiorari, 104, 


I24 


— in Parliament, after Er- 


ror in B. R. of a judgment 
120 


in C. B. | 
pending. pleaded in Abate- 
ment, to Debt brought on 
a Judgment. | 140 
Vide .plus de Error, Tit. Dower, 
Judgment, and Writs, 
Evidence may be of nor guilty 
afrer pleading guilty ro an 
lndictment. 40 
For Confeſſion is the worſt ſort 
of Evidence, if Proof be con- 
trary. | ibid. 
Transfer Books of the Eaſt- In- 
dia-Company allowed as Evi- 
dence, L29 
What may be produced as Evi- 
dence , and what is to be 


pleaded in Abatement in Tro- | 


ver. 141 


Exchange of Eſtates, the qua- 


lities thereof. 5 
Excommunic ato Capiendo; of the 
Writ and Return, with the 


Plea thereto and a /renifica- 
vit, &c. p. 56, 10 62, 117, 
| * 2 118 
An Excom. capiendo, on an Ex- 
communication pro jactitatione 
Maritagij. 82 
One in Execution is not charge- 
able with an Excom. capiendo. 
114, 115 
After Error brought, Execution 
ought not to be till 20 Pros 
entered. MI 49 
Execution taken out within the 
Year, how continued after 
the Year. 2 70 
executed a Vear and half 
after the Judgment, with- 
out a Sci. Fac. 64, to 69 
may be by a Tipſtatt, 
againſt one walking in Weſt- 
minſter- Hall. 4 
—— of Goods. If the Sheriff re- 
turns quod cepit to ſuch a va- 
lue, a venditione Iſſues, and 
il he does not fell, a Diſ- 
tr/ngas to the Coroner. 118 
Vide plus Title Writ. * 
One in Execution for a Fine to 
the Queen and at the Suit 
of others, and in Irons, re- 
lieved. "42 
Executor de ſon Tort. In what 
Caſe he may plead plene Ad- 
miniſtravit. + MY 
Executor pays Coſts for not 
going on to Trial. 98 
Two Executors, one only proves 
the Will; yet pleads pro- 
bate by both, and good. 
| 39 


1 Falſe 


ABLE 


The T 
8 | 
Falfe Impriſonment lies, where 
one is arreſted after the Re- 
turn of the Writ, Page 52 

Famoſas Libellus of an Alder- 
man; Vide Scandal. 

Feme Covert, In what Cafes ſhe 
ſhall be held to fpecial Bail, 
Oc. 10, 63 
Vide Baron and Feme. 


| 


wm——— yh Cafe ſhe 


may make a Will or not. 147, 


I 

made Defendant in 
Ejectment. 70 
Feme Sole having a Warrant of 
Attorney to enter Judgment, 
marties before tis entered. 


. 
1 6 


ö 
1 
: 
g 
, 


| 
| 


— 
G. 

| Gate-honſe Priſon, and Gaol de. 

livery there. Page zi 


Grammatical Conſtruction ot 
Words. 106, 130, I31, 149, 
150, 151, 152, 154. 

H. 

Habeas Corpus can't be after 
Judgment. 118 

Heir pleads the Statute of I.. 
mitations againſt an Execu- 


tor. 99 
High-ways, An Order of Se: 
ſions for incloſing a Highway 
after an ad quod Dampnum te. 
turhed, and on Exceptions 
ro the Order, the Writ was 


Vide judgment, and fo. 70 
Felony in ſtealing a Woman be- 
ing an Heireſs. tor, 102, 132 
A Fi. Fas. fraudulently execu- 
ted, another Fi. Fa. may be 
of the ſame Goods, 37 
A F. Fac. teſted before the 
Time limited in the De- 


feazance, may be executed 
aſter. F 
Foreſt Laws. e if the Judges 


are bound ex Offeis to take 
Notice of them. 78 
Furrible Entries, & c. Indict- 
ments and other proceedings 
on thoſe Statutes. 115, 116, 

: 123, 138 
Forgery, One indicted thereof 
| 150 

Cuſtoms, &c. How 


Frands in the 
do be tried. 99 
Furnivals-Inn. The Principal 
thereof alone brings Inſimul 
computaſſet for Duties, &c. 
held it does not lie, for all 


ought to join. 12 


2 


uathed. 5.47 

* — replegiando. In What Cats 
grantable. | 9 
Eloxowr ; Vide Court of Hundi. 
Hundred-Coart, Off Procels there, 
Vide Lev. Fac. I, 44 
Hue and Cry. The taking in one 
Hundred and the Robbing 
in another, Action lies where 
the Robbery was. 157, 40 160 


| I. 
Indictment lies for burying one 
killed, before the Coroner's 
Inqueſt fits. 3 
— for being communis pen 
later, jus ator, &c. quathed. 5: 
—— for not repairing Bridges, 
Ce. 54 
— for Afﬀ/ault and taking 
Goods, quaſhed; not alledg- 


—— for Forgery. x50 
— for Poyloning. 149 
ing a property, Gc. 63 


On Indictments removed, no 
Motion to be in arreſt of 
Judgment till Appearance. 3 9 

* 


8 A "YT — N 2 1 
— * * . _ Api ML — » 1 
„ * — —— <bf * * * 44 1 * — 
. Eta to AA 2 "EO 
r | 


F * N 
SZ bd 


A A II al 


$4 88 
——ꝓ—— —̃ — 


— 
N 5 r * 
— "_- 


The T A 


B L E 


In Inditt ments, time for the 


King to plead, or join in De- 
murter. Page 86 
Indictments and Informations of 
Perjury, and Subornation of 
Per jury. 100, 101 
——— of Forcible Entry and 
Deteiner, &c. quaſh'd. 115, 
116, 123 
After pleading not guilty to an 
Indictment, a Juſtificarion 
may be by Evidence. 40 
Information for procuring a Gen- 
tleman's Son to marty a Wo- 
man of 11] Fame. 39 
— for drawing Perſons into 
play, and putting falſe Dice 
on them. 40 
An Information tried at the Bar, 
is not within the Statute that 
gives Coſts againſt the Pro- 
ſecutor. 47 
Infant Apprentice. Vid. Covenant. 
Intereſts and C ofts. Vid. Judgment. 
Interrogatories, One taken by 
Attachment is to be exa- 
mined on Interrogatories. 31 
Joinder in Aion. Vid. Baron and 
Feme, and Furnival's- Inn. 
Ireland. Error here of a Judg- 
ment in Ejetment there. 103 
Iſſue general or ſpecial, how 
joined and entered, and of 
Copies thereof. 50, 51 
Vide Tit. Declaration. 
Judgment and Execution. Vide 
Bond and Fude mint. 48, 64 
entered after che Death 
of the Plaintiff. 39 
—— Entry of Satisfaction 


thereon vacated. 13 
—— on a Warrant of Attorney 
had by Default. 2 


—— againſt the caſual Ejector, 
in what Caſes. 118, 150 


. 


Judgment. When it is to be given 


general, and when ſpceial. 
Page 44 

— ſigned without a Rule 
to bring in the Record, ſer 
alide. 47 
Debt brought thereon 
pending a Writ of Error. 62 

—— on Condition there ſhould 
be no Execution till a Year 
and half after. 64 to 69 
— A Difference therein, when 
the Demand in the Declara- 
tion is ſeveral and when 
intire. 88 to 90 
had by Baron and Feme 
in Treſpaſs, for taking Goods, 
Cc. revers'd, for that the 
Wiſe is not ro join. 105 
A rreſted in7rover. 141,142 
— arreſted in Treſpaſs. 152 
Aftet Judgment in Debt on 
Bond, no Rule is to be for 
payment of Principal, Intereſt, 


Ce 3 114 
Juriſdictions. Inferior Juriſdi- 
ctions ought to be ſhewn in 
rhe Declaration. 103 
Jurots in an inferior Court not 
agreed of their Verdict. 1 
Juſtices of Peace. Their Orders 
quaſh'd in part. 10 
not to be brought into 
B. R. till after Appeal. ibid. 
— may be bound over for 
ordering Goods our of a Per- 
fon's Poſſeſſion ro which he 
claims a Right. 99 


K. 


Time for the King to 


King. 


_ plead in Indictments, or to 
86 
See 


jon in Demurrer 


— a —— — 
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See concerning his Natural Marriage-Articles between Ba. 


and politick Capacity. Page 78 
2 


Leaſe, Entry, and Ouſter, not 
to be pleaded, where one 
Tenant in Common ejects 
the other. 39 

If the Defendant in Ejectment 
has not regular Notice of 
Trial, he is not to confeſs 
Leaſe, Entry, and Ouſter, but 
oppoſe the judgment againſt 
the caſual Ejector. 118, 150 


Leaſe for a Year and Releaſe, | 


but without Conſideration 
or Declaration of Uſes. 
71, 73 

Levari facias is not the proper 
Proceſs in a Hundred-Court, 
except by Cuſtom. 1, 44 
Limitations, How the Statute 


of Limitations is to be plead- | 


ed. 5, 12, 99 

Lincoln Inn. Fields, Vide Play- 
houſe. 

London. Information in the 
Mayor s- Court there, removed 
by Habeas Corpus. 28, 29 


M. 


Mandamus to (wear a Common- 
Council- man. 
to ſwear Church-wardens: 
Return, not elected, and 
good. 83 
to ſwear a Chyrurgeon 
to an Hoſpital, denied. 118 
co grant Adminiſtration, 
Ger. 140, 143 
Market-Toll, not incident to a 


Market of common Right. 12 | 


2 


] 


| 


+3 


ö 


1... 


ron and Feme. Page 147, 148 
Mayor of a Corporation has 
no caſting Voice without 
Uſage. 12 
Mayor 5. Court, London. Infor- 
mation there for an Aſſault, 
removed by Habeas Corpus. 
28, 20 
Merchants. Vide Cuſtom 7 
Merchants and Bills of Ex- 
change. | 
Miſnoſmer pleaded of Peter for 
Paul, but Reſpondeat Ouſter. 104 
A Peer may be named 
Eſquire in the Bail- piece, not 
ſo in the Recognizance. 38 
Money brought into Courr. r14, 
140, 141. Vide Principal 
Intereſt, &c. 
Monſtrance dle droit, the Nature 
thereof. 3 
Murder. Vide Pardon. 


N. 


Ne exeat Regnum, in what Calcs 
grantable or not. 


| 9 
Non eſt Factum pleaded ſpe- 
cially, ang a Demurrer, Oc. 


7 | 51 
Non Proſ. for want of a Decla- 
ration. 32 


in Strictneſs is to 
be entered before Execution 
after Error brought. 49 
— not to be entered on 
Indictments, but on Motion 
and Leave of the Court. 86 
On Nonſuit of a Pauper he 
muſt pay Coſts to be taxed, 
or be whipp'd. 114 


O. 
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Offices of Earl-Conſtable and 
Earl-Marſhal. Page 12 
Orders of Seſſions, &c. Vide Ju- 
ftices of Peace. 
Order for removal of a Man 


and two Children, quaſh'd | 


as to the Children. 54 
for diſcharging an Appren- 
tice, quaſh'd, not ſaying by 
two Juſtices. 55 
Orders general removed by a 
Certiorari ſpecial, ill.. 97 
Oyer of a Deed having no Date, 
Oc. 3 
— of a Writ of Scire facias. 9 


P. 


pardon of Murders amended 
and allowed, Gc. 15 
Parſon. 
Pariſh-Bounds. Not to be prov'd 
by the Parſon 60 
Parliament. Action for a falſe 
Retorn thereto. 13, 14, 15. 
A Pauper nonſuiteg, muſt ei- 
ther pay Coſts, to be tax d, 
or whipp'd 35 
Peerage, The Right thereof 
determined in B. R. 15, 38 
A Peer or Biſbop, if excommuni- 
cated for forty Days, Quere 
if an Exæcom Cap' lies againſt 
him. 57 
Perjury, A Conviction of Sub- 
ornation of Perjury. 100 
Play-houſe in Lincola's-Inn- 
Fields to be proſecuted. 17 
P _ An Indictment there- 
0 


5 = 140 
Pleadings. Of pleading the 


ä 


Vide Prohibition infra. 


LS Executors, &c. 


Statute of Limitation Page 5 
Plea amended in order to bring 

the Points therein to lſſue. 70 
Vide Miſnoſmer. 


5 | What may be pleaded, and 


5 f : 
_ . what produced as Evidence 
in Trover 


| 141 
Plea. A Diſcontinuance in the 
Plea. 124 


A Plea with a general Conclu- 
ſion, waves the ſpecial Mat- 
ter. | 53 
Where the Concluſion of a 
Plea, &c. or abſque hoc, or 
abſque tali Canſa, ſhall be 
with an Avermeat, and nor 

to the Country. 2 105 

A Plea not concluding to the 
Country upon an Iſſue com- 
pleatly joined, good Cauſe 
of ſpecial Demurrer 105 
Privilege of C. B. pleaded in 
Abatement , without con- 

_ cluding to the Record. o 
———- pleaded in Abatement.:, 
Replic. That he conſented. * 
97 

Plea in Abatement pending a 
Writ of Error. 140 
Tis no Plea in Abatement in 
Treſpaſs, to ſay, he is a 
Tenant in Common with tlic 
Plaintiff. 3 
Nor where two Executors bring 
an Action, to ſay that one 
only proved the Will. 39 
After Demurrer the Party has 
four Days, either to join 
therein or wave it, and 
plead the general Iſſue. 123. 
Vide plus of Pleading, Tit. 


ncipal, Intereſt and Coſts, No 
Rule can be therein after 
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Judgment in. Debt and on | 


Bond. Page 114 
And till Bail put in, one is not 
in Court to move to bring 
in Principal, Inteteſt, cc. 140 
Privy - Counſellor. Action of 
Scand. Mag. brought by him. 
107 to 113 

Proceſs in the Hundred Court 
is Levari fa. by Cuſtom. x, 44 
Prohibition touching a Seat in 
the Church, Go. 

to the. Spiritual-Conrt, 
quoad the ſuing there in or- 
der to deprive a Parſon for 
being drunk at the Sacra- 
ment, and a Whore-maſter. 


31 

——— — {or an Aſſault and So- 
licitation of Chaſtity. 78 11. 

O 

in a Suit for Tithes 
for Agiſtment of Cattle. 113 
zn a Suit for Tithes of 
o 137 
— to the Court of Honour 


— CET 


for holding Plea for ſcanda- 


lous Words. 


2 


152 


Quantum mereretur and quantum 
merebatur, how conſtrued in 


a Declaration 106 
Quantum meruit, and Indeb. afſ. 
how laid ina Declaration, 146 


R. 


Rape, Raviſhment, and Steal- 
ing of Women 17, 132 
Recognizance of the Peace by 
a Daughter againſt her Fa- 
ther 17 

2 


— 


8 A Recovery ſuffered to other 


22 — 


Recognizance aſter two Terms 
Appearance may be reſpited, 
but not diſcharged. Page 9 
—— in Debt cannot ſeize 
a Copyhold Eſtate 38 

Record. How made where one 
is put out of Poſſeſſion on 
an Inquiſition. 32 

A Recordare removes all Plaints 
pending at the Time of the 
Return. 138 


Uſes than covenanted, and 
yet held good. 18 to 28 
A Reddidit ſe, to be before ot 
upon Return of the two 
Scire fac's, the Bail. 44, 
77, 98 
Reference. A general Submiſ- 
ſion of Matters to Reference 
ſtays not the Suit 38 
Releaſes. How they operate. 


74775 

Repairs of Churches. Vide Church 
Re pairs. 

Replication. Touching Rules to 


reply. Vide Pleadings. &61 
Reſtitution awarded on a Forci- 
ble Entry. 138 
Returns to Writs, Vide Writs. 
Falſe Returns to Parliament. 
13, 14 
— co a Mandamus. 37 
Robbery. Vide Hue and Cry. 


8. 


Satisfaction acknowledged on 


a Judgment, and afterwards 
vacated | 13 
Scandal of an Alderman of 
Cheſter, Judgment there and 
Error here 91 


Scandalous Words of a Privy 
Coun- 
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Counſellor. Page 107 to 113 
Scandal. Coſts and Damages 
therein. F 
Scire fac. Error of Judgment 
thereon, and Exceptions 
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